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SMALL BUSINESS PROBLEMS IN THE DAIRY 
INDUSTRY 


WEDNESDAY, APRIL 6, 1960 


House or REPRESENTATIVES, 
SpecrAL SUBCOMMITTEE ON SMALL BUSINEss, 
PropLeMs IN THE Datry INDUSTRY OF THE 
SeLtect CoMMITTEE ON SMALL BuSsINEss, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in the caucus 
room, Old House Office Building, Washington, D.C., Hon. Tom Steed 
(chairman of the subcommittee) presiding. 

Present: Representatives Steed, Brown, Robison, and Derwinski. 

Also present: 

Representatives Byron L. Johnson and Frank A. Stubblefield. 

Everette MacIntyre, general counsel; Justinus Gould, assistant 
counsel; Brooks Robertson, analyst; Marie M. Stewart, clerk; and 
Victor P. Dalmas, adviser to minority members. 

Mr. Streep. The committee will be in order. 

The Special Subcommittee of the House Small Business Commit- 
tee is opening hearings here in Washington, D.C., today regarding 
acts and practices in the distribution of dairy products. 

Serving with me on this special subcommittee are Hon. James 
Roosevelt, of California; Hon. Charles H. Brown of Missouri; Hon. 
Howard W. Robison, of New York; and Hon. Edward J, Derwin- 
ski, of Illinois; along with Chairman Wright Patman, chairman of 
the House Small Business Committee; and Hon. William M. McCul- 
loch, the ranking minority member. We also have with us this 
morning Congressman Byron Johnson of Colorado, who has worked 
with us very closely and taken a very active part in some of the activi- 
ties of this subcommittee. We are pleased to have him with us. 

It is anticipated that our hearings will continue through tomorrow, 
Thursday, April 7. 

The purpose of these hearings is to receive testimony supplementing 
the record of testimony and other evidence heretofore presented to 
the special subcommittee regarding small business problems in the 
dairy industry. 

The first witness will be Prof. Willard F. Mueller, Department of 
Agricultural Economics, University of Wisconsin. Professor Muel- 
ler has devoted considerable time and study to the distribution of 
dairy products. He is expected to draw upon the knowledge he has 
acquired through his abil of small business problems in the dairy 


industry in presenting to the special subcommittee today, an expert’s 
evaluation of the conditions and competitive practices in the dairy in- 
dustry and their impact upon small business. 
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Mr. Brooks Robertson, a research analyst on the staff of the House 
Small Business Committee, has made numerous field investigations 
and studies regarding small business problems in the dairy indrstry 
in various parts of the country. He has reviewed his memorandums 
regarding those investigations and has prepared summaries for pres- 
entation to the subcommittee this morning. Through his presentation, 
the subcommittee will be informed about what is happening to small 
businessmen in the dairy industry in various sections of the country 
where we have not, as yet, been able to schedule public hearings. 

The hearings are sc ‘heduled for resumption tomorrow at 10 a.m., at 
which time we will hear from representatives of — Federal Trade 
Commission, the Department of Justice, and the U.S. Department of 
Agriculture. From these witnesses we will learn about their jurisdic- 
tion under existing law to deal with small business problems in the 
dairy industry, and how they have used their authority. The repre- 
sentatives of these agencies have been requested to nresent a list of 
the actions their agencies have undertaken and to tell us about their 
statns, 

When these hearings are conelnded, it is our plan to renort to the 
full committee. It, in turn, will report to the House, with reeom- 
mendations as provided for in the resolution which created the House 
Smell Business Committee. 

If Dr. Mueller will come forward now, we will be ready to receive 
his presentation. 

Dr. Mueller, for our record, in order to know a little bit more ahout 
vour background and identification, our counsel, Mr. Everette Mac- 
Intvre. would like to ask you a few preliminary questions. 

Mr. MacIntyre. Before doing that. Mr. Chairman, I think that the 
record should show that Professor Mueller is before the committee 
this morning to report upon an evaluation of the evidence of record, 
especially as to its economic significance regarding the impact of trade 
practices in the dairy industry on small business. He has made this 
evaluation at the request and in accordance with arrangements he 
has made with the House Small Business Committee, the chairman 
having concluded those arrangements with him a few weeks ago. He 
is here bv reauest to make this presentation. 

Now, Professor Mueller, before undertaking that presentation, I 
vould like to ask that yon state on the record something about your 
backeround and your qualifications regarding vour training and your 
exnerience in agricultural economies, and especially insofar as it would 
relate to studies made in the field of the dairy industry. 


TESTIMONY OF PROF. WILLARD F. MUELLER, DEPARTMFNT OF 
AGRICULTURAL ECONOMICS, UNIVERSITY OF WISCONSIN 


Dr. Mvetier. I am associate professor of agricultural economics at 
the University of Wisconsin. I received a bachelor’s degree in eco- 
noniics at the University of Wisconsin, a master’s degree in agricul- 
tural economics at the University of Wisconsin, and a doctor’s degree 
at Vanderbilt U niv ersity. 

During 1954-57 I was on the staff of the U niversity of California 
and since then I have been on the staff of the University of Wis- 
consin. T teach and conduct research in the area of market structure 


an 
bu 


th 


ot 
jo 
ce 
of 
p 


SMALL BUSINESS PROBLEMS IN THE DAIRY INDUSTRY 74] 


and industrial organization of the agricultural processing and distri- 
bution industries. 

I have also been associate editor of the Journal of Farm Economics, 
the journal of the American Farm Economics Association. 

My research has involved studies of various agricultural and 
other industries. These have been published in various professional 
journals and research bulletins. Included have been studies of the 
cellophane case, mergers in the dairy industry and the changing mar- 
ket structure of grocery retailing. I have recently completed a study 
of the changing market gt ogeend of grocery retailing, which will be 
published as a book later this yea 

My testimony today will deal ‘with various aspects of the market 
structure and competitive behavior of the dairy processing industry. 
Also, because future performance of the dairy industry will depend 
in large part upon the extent to which small businesses survive and 
erow, I shall comment specifically on the implications for small busi- 
ness of certain types of market conduct frequently practiced by large 
dairy farms. Many of the facts upon which I base this discussion are 
from the records developed in the hearings of this subcommittee dur- 
ing 1957-60. I have not restricted myself entirely to this record, 
however. 

Mr. MacInryre. Mr. Chairman, I request that the witness’ presenta- 
tion be accepted as coming from an expert dealing with this problem. 

Mr. Srerp. He will be so accepted, and now, Dr. Mueller, you may 
proceed with your prepared presentation. 


I. THE IMPORTANCE OF THE DAIRY INDUSTRY 


Dr. Mvetter. The production, processing, and distribution of dairy 
products is one of America’s largest industries. In 1954 there were 
over 2 million farmers dependent on dairying for a major portion of 
their income; they received net. income receipts of nearly $5 billion 
from the sale of milk. 

In 1954 there were over 10,000 companies manufacturing and dis- 
tributing various dairy products; these companies had sales of near 
$8 billion. 

Dairy products account for roughly 10 percent of food store sales. 
In 1954 their retail value exceeded $9 billion. Similarly, dairy prod- 
ucts accounted for about 18 percent of consumer expenditures for 
food. 

Thus the productive efficiency and the effectiveness of competition 
in all phases of the production and distribution of dairy products is 
important to all Americans as consumers, as well as to about 2 million 
dairy farmers, about 10,000 dairy processing firms, and owners of 
about 285,000 retail grocery stores. 


Il. THE CHANGING MARKET STRUCTURE OF DAIRY PROCESSING 


In 1954 dairy processing still was carried on by a large number of 
firms, espec ially fluid milk distribution, There were over 6,000 com- 
panies processing and distributing fluid milk and other products (table 
1). The four largest firms selling bottled fluid milk accounted for only 
23 percent of total sales (table 2). However, fluid milk distribution 
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is much more concentrated in local markets than these overall data 
suggest. For example, whereas the four largest dairy processors ac- 
counted for only 23 percent of total fluid milk sales in the United 
States, in a typical large city there are only about one dozen fluid 
milk distributors, the largest of which does about 34 percent of the 
business and the four largest 75 percent of the business. Moreover, 
the number of fluid milk distributors has declined appreciably during 
recent years. For example, between 1950 and 1957, in 8 out of 14 


States the number of fluid milk distributors declined by over 30 percent 
(table 3). 


TABLE 1.—Number of companies and value of shipments in various segments of 
the dairy industry 


Industry 








Number of Value of 

companies shipments 
Se bd 2 ad ekceegdudedaebiesidbee tae b aie 1,172 926, 414 
I a a 1, 220 551, 159 
IIIT ee he a ee os ha cee eee hee 166 688, 212 
Ice cream and ices___.... a a a a aa 1,375 727, 433 
RO IIA T LEE PEI REIL IDOL SEO 162 295, 337 
I a ee 1, 678 352, 767 
nee TD NOONE 8, Cs ec cdacdaebeenadaoumebnen 4, 572 4, 233, 983 


Soree: “Concentration in American Industry,” Report of Subcommittee on Antitrust and Monopoly, 
85th Cong., Ist sess., p. 196. 


TABLE 2.—Share of shipments of various dairy products accounted for by largest 
companics, 1954 


Percent of shipments accounted for by— 





Product 
4 largest 8 largest 20 largest 
firms firms firms 
NR a 8 el 14 19 28 
NU a eR Ee ee ec aukcomaneee 23 28 35 
Cannei milk (including canned evaporated and condensed). 79 86 7 
Ice cream and ices. _.......-... EID SE CRT eS 33 41 52 
Seen THON GAA BOGS OPOIM kn ncn de ci i ccec ds ccdeiwes 23 28 35 


Source: ‘‘Concentration in American Industry,” op. cit., p. 41. 


Taste 3.—Deccrease in fluid milk distributors in selected States, 1950-57 


Percent of 





Percent of 

State change, State change, 

1950-57 1950-57 
Montana_..____- a es PE ar WENO oes cok cae cuadnacscun 30.9 
Wisconsin... last aw saci ae nesta 55.0 |} California. oc 29.7 
I Ee ee ‘ 37.7 || Pennsylvania. — = 26.9 
Meo ce occ le o ci | 36.1 || Rhode Island 2 21.6 
Ohio_- sia eek aly ager che de 33.1 || New Hampshire. ................... 18.9 
Connecticut................<. > Ba Cl) Gee OOD oo Se ts anne cubawmewbosonde 5.5 
BRMUURCRODORES. 2 5 - nnccnenddccnen Rar WR EE aie Gadnncnuusibianuckeen 4.6 


Source: 1953-56 data from Stewart Johnson, ‘‘Dairy Marketing,’ Connecticut Agricultural Experiment 
Station, Storrs, October 1953; 1957 data from John Moore, op. cit. 





2John R. Moore, “Market Structure and Competitive Behavior in the Dairy Industry” 
(unpublished Ph. D. dissertation, University of Wisconsin, 1959), p. 171. 
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What is true of fluid milk is also true of ice cream; in fact ice cream 
sales are even more concentrated than fluid milk sales, locally as well 
as nationally (table 2). 

The decline in numbers of competitors and increasing concentration 
of sales has been accompanied by the emergence of increasing num- 
bers of very large dairy processors. Today there are nine dairy proc- 
essing concerns “with sales exceeding $100 million. The eight largest 
of these appear in table 4.27, As shown here, since 1957 all of these firms 
(except Hood for which data are not available) have grown much more 

rapidly than processors’ total sales of all dairy products. The slow- 
est grower of this group was the largest, National Dairy Products. 
But even it grew by 313 percent compared to an increase in total sales 
of 270 percent. The most dramatic growth was experienced by Fore- 
most, which grew 137-fold during 1940 and 1957. 

Significantly, practically all of these concerns used mergers exten- 
sively in their growth. For ad over 80 percent of the asset 
growth between 1923 and 1946 of National Dairy Products, Borden, 
and Beatrice Foods can be explained by their many mergers.* 

Foremost Dairies, the country’s third largest dairy ‘today, grew from 
a $13 million concern in 1945 to $388 million in 1955; its over 100 ac- 
quisitions were directly responsible for over two-thirds of this growth. 
Similarly, H. P. Hood & Sons, the country’s eighth largest dairy, has 
used mergers extensively. Between 1937 and 1948 Hood acquired 
about 350 dairy distributors in New England.‘ 


TaBLE 4.—Sales of 8 largest dairies and total sales of dairy processors, 1940 














and 1957 
’ sa | 
Sales (millions) Percent 
Firm PIR SIRE POD increase, 
} 1940-57 
1940 1957 
Se a ~eesell —— 
TOGO) GRles OF GAY THOCUIOTS .o.nc occcecccccccacnuccutsscchannn 2, 499 9, 223 270 
National Dairy Products__...........__- iobimitinhihen eae ea 347 1, 432 313 
si Sle cri tadatalh dps Sessa tpn Qheneina ateiaaleiabdecde notes 931 | 329 
Foremost. - 415 | 13, 733 
Carnation... 369 486 
Beatrice __- 354 406 
Arden Farn f 256 1, 180 
Pet Milk.....--- K 185 429 
H. P. Hood & Sor 125 (*) 


1 Not available. 


Sorce: Firm sales based on Moody’s Industrials except for Hood which was based on record, 86th Cong., 
p. 1026. 


It is especially noteworthy that the largest processors’ share of total 
dairy product sales increased significantly only during periods when 
they were acquiring large numbers of small dairies. This is evident 
from table 5. Between 1925 and 1930 the country’s four largest dairies 
increased their share of total sales from about 12.3 to 31.4 percent and 


2The 9th largest dairy is Fairmont Foods, which in 1957 had sales of $104 million. 

® Source: I have made this estimate on the basis of the data used by George W. Weston 
7 _ Role of Mergers in the Growth of Large Firms” (University of California Press, 

5: 

“Record of the hearings on “Price Discrimination in Dairy Products,” held before a spe- 
cial subcommittee of the Select Committee on Small Business, House of Representatives, 
86th Cong., transcript, p. 965. Hereafter, these hearings will be referred to as “record” 
of either the 85th or 86th Cong. 
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the eight largest from 17.2 to 37.7 percent. This expansion was ac- 
complished largely through the acquisition of about 500 dairies during 
1926-30. As merger activity by large dairies decreased during the 
1930's, their market share dropped significantly. During the merger 
movement of World War IT, however, their market share again in- 
creased. But as their merger activity again slackened during 1946-50, 
they barely held their share of total sales. During 1951-55 they again 
increased their merger activity and their share of total sales to ai 
alltime high. 

These data indicate that except when large dairies grew largely by 
acquiring other dairies, they have not succ eeded in expanding or even 
holding their share of total dairy sales. These data suggest that as a 
group, small dairies can compete and survive alongside large dairies. 


Tas_eE 5.—Percent of dairy industry sales accounted for by the 4 and 8 largest 


dairy firms, and the number of mergers made by the 4 and 8 largest dairies of 
1957, by selected years * 


Percent of sales of dairy Number of mergers 
processors accounted for | made by the 
by— | 


Year and period 


| l 

4 largest 8 largest j 4 largest | 8 largest 

firms? | fem is 3 | dairiesof | dairies of 

| | 1957 2 | 1957 3 
1925 ‘ 12. 33 | 17.2 beapiat 
NR toch saute senses are 356 495 
SO tests eoaassapaiess parece epee 31. 42 | S87 f-52-2255 fro Je taD 
1931-35__._-- eo 45 67 
ect asin | 28.79 | 35.8 as 
oe aaa Bs hE dete . 44 | 73 

1940 = 25. 23 | SO to: pgs Ae 
1941-45_ ‘ i Ja ‘ File ‘ 92 | 145 

es. Sis oe eR 29. 04 oe eee hac 
1066-00: .:........ ; 5A ae ee 82 126 

1950 Jon. yaks 29. 30 Ol a oe ee 
RE nn 8 wie ceases ena onan ad 158 | 281 
1955 7 ae ~< é“ | 33.7 | WR eienwaed - ease 
1956-57__- ; ® _ 16 | 33 
es 25 ee, | 34.1 | 43.8 os z 
‘cine ren ee 
Pete... os... j cnnnhiemnibicmumnines peninaaininae | 793 | 1, 220 








1 These are the 8 firms in table 4 except that H. P. Hood & Sons is replaced by Fairmont Foods, the 9th 
largest dairy, because data are not available for Hood. 

2 Foremost is not included in 1925 because it was not organized until 1929. 

* Arden Farms is not included until 1935 because it was not organized until 1933. 

Source: Based on a study presently underway at the University of Wisconsin under the supervision of 
the author. These data actually understate the number of mergers made by large dairies because they do 
not include many very small acquisitions. For example, whereas the sources used in this study reported 
Borden, Beatrice, National, and Foremost as making 158 acquisitions during 1951-55, these companies 
actually made 280 acquisitions during this period according tc the complaints issued against these concerns 
by the Federal Trade Commission. See FTC docket Nos. 6495, 6651-6653. 


The potential ability of small firms to compete with large in fluid 
milk is borne out by empirical research studies which demonstrate that 
plant economies of scale in fluid milk processing and distribution do 
not increase dramatically after a daily output of about. 2,700 quarts is 
reached. For example, a plant of this size operating at capacity has 
processing costs of only about 1 cent more per quart than plants with a 
capacity about 15,000 quarts daily.> Of course, many firms which are 
small relative to the national dairies are nevertheless large enough to 


5M. C. Commons, Fred C. Webster, and T. R. Owens, “An Economic Analysis of Model 


Plants for Pastenrizing and Bottling Milk, 9 Virginia Agricultural Experiment Station, 
Bull. 484, June 1957. 
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operate bottling plants bottling up to 15,000 quarts daily. This would 
rcquire a firm with annual sales of about $1 million which certainly 
is still a small firm as the dairy industry goes today. Moreover, often 
plants even smaller than this can offset their somewhat higher proc- 
essing costs through their locational advantage, giving retail or whole- 
sale customers special services, or by being willing to put in longer 
hours and accept slightly lower returns on their investment. 

I do not want to leave the impression that I think very small dairy 
firms always can compete. Certainly many dairies are simply too 
small to continue to compete effectively. But I do think we must 
destroy the myth that only very big firms can do an efficient job in all 
industries. 

However, bigness gives firms some potential market advantage 

completely unassociated with processing or distribution efficiency. 1] 
am referring here to the power advantages possessed by large, multi- 
product, geographically diversified firms. Edwards puts it well when 
he says a firm that— 
operates across many markets need not regard a particular market 
unit for purposes of determining business policy. It may possess power in a 


particular market not only by virtue of its place in the organization of that 
market but also by virtue of its scope and character of its activities elsewhere.® 


usa separate 


This advantage of large firms has important implications for public 
policy toward business practices in the dairy industry because it is an 
industry of a few, very large firms competing with many relatively 
small ones. Dackuse of the ability of a very large firm to sustain losses 
in one market out of its operations else .where, it has the potential 
power to expand its market share at the expense of smaller, less pow- 
erful firms, regardless of the relative efficiency of large versus small 
firms. Moreover, once it has established itself firmly in a market, 
it may be able to induce smaller firms to follow its pricing policy be- 

cause of its potential ability to engage successfully in any price wars 

which might develop should others not follow its lead. Thus the 
very large company Is in a position to hurt or even destroy others with 
little harm to itself. 

One of the dairy products in which extensive evidence of discrim- 
ination has not been developed in recent years is butter. Significantly, 
this industry has the most competitive market structure. There not 
only are many firms selling in an essentially national market, but 
the four largest firms account for only 14 percent of total sales (table 
2). 

The decline in the number of dairy processors and the resulting 
emergence of large firms and increasing market concentration calls 
for close public scrutiny to insure that competition is not further 
reduced through undesirable means. Especially important is the 
abuse of the potential power of large firms which may employ dis- 
criminatory pricing against smaller ones. 

The published and unpublished record developed in hearings before 
the House Select Committee on Small Business provides considerable 
evidence of business conduct indicating that some large dairies have 
in fact used their potential market power to discriminate against 
smaller rivals. The incidence of such practices seems to have in- 


®Crewin Edwards, “The Conglomerate Firm,” in G. J. Stigler ed., “Business Concentra- 
tion and Price Policy,’ Princeton University Press, 1955. 
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creased since 1956 when the Federal Trade Commission filed com- 
plaints against the country” s four largest dairies because of their ex- 
tensive use of mergers.’ Since then these firms have used mergers 
less extensively in their growth. 

On the basis of their past growth histories we might expect that 
their share of total sales will now decrease, unless they resume their 
growth through merger. However, since several dairies have now 
reached such dominant size, they may be able to expand their market 
share through discriminatory practices, even if they cannot rely on 
mergers to achieve such growth. It is imperative, therefore, that the 
recent intensification of price discrimination activity of large dairies 
be studied carefully. 

In the following pages I discuss the major forms which price dis- 
crimination has taken in the dairy industry as revealed by the record 
of the Select Committee on Small Business and analyze the effects of 


such discrimination on present and future competition in this vital 
American industry. 


Til. THE FORMS OF PRICE DISCRIMINATION IN THE DAIRY INDUSTRY 


The essence of price discrimination is the sale of a product at 
prices which differ by more than the cost of making different sales. In 
the dairy industry such discrimination has taken several forms: (1) 
The same preduct is sold to different buyers at prices exceeding the 
costs of selling to different buyers; (2) the same product is sold in 
different areas at prices not explainable by differences in transporta- 
tion costs; (3) the same product is sold in slightly different packages 
or brands at prices differing by more than the cost of making and 
selling the product in different brands. 

Price discrimination may effect competition among firms in the 
industry in which a firm is practicing discriminaton, or it may effect 
competition in the industry to which a discriminating firm sells. In 
the first case, competition may be harmed if a discriminating firm 
destroys a competitor and the destruction of such a competitor tends to 
lessen competition. In the second case competition in the allied indus- 
try is harmed if the discriminator’s practices gives some buyers special 
price advantages over others. In this case the firm not receiving the 
discriminatory price may be harmed, and made a less effective com- 
petitor. The record indicates price discrimination in the dairy indus- 
try has assumed both of the above forms and has harmed competition 
in both dairy processing and grocery retailing. Most of the evidence, 
however, deals with the first type of competitive injury. 

We can classify the circumstances within which price discrimina- 
tion has developed in the dairy industry into four broad sets of market 
circumstances. 

1. Entry of a large dairy into a new markét. 

2. Retaliation of a large dairy against the use of a new marketing 
technique by small dairies, especially the introduction of the gallon 
jug. 


3. Sales of the same product under two different brands at signifi- 
cantly different prices. 





7See Federal Trade Commission, dockets Nos. 6495, 6651, 6652, and 6653. 
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4. Discrimination against small dairies to compel them to widen the 
price differential between retail (home delivery) and wholesale. 

5. The efforts of large firms to get big wholesale accounts and expand 
their share of the market. 

6. Granting of discriminatory prices to large grocery retailers. 

In practice | more than one type of circumstance or form of discrim- 
ination may be present. Below I cite examples of price discrimina- 
tion as developed in the hearing record. 


Entry of large processor into a new market 


Large dairies often have used their superior economic power to 
practice price discrimination when breaking into new markets. Be- 
sause they produce several products and operate over wide geographic 
areas, they can easily afford to sell at low prices in one market without 
influencing significantly their overall profits. Consequently, when 
they decide to enter a new market they may embark arbitrarily on a 
policy of selling below cost in the new markets (at the same time 
maintaining their prices even in nearby markets) until they have taken 
a substantial portion of it from existing firms. 

Small firms, regardless of their efficiency, often become victims of 
such discri iminatory pricing because they are unable to subsidize their 
losses out of profitable oper: ations located elsewhere. Thus a common 
outcome of such price wars is the destruction of small competitors and 
a subsequent reduction in competition. Consumers’ benefits usually 
are short lived. After peace is declared prices usually return to their 
prewar levels, and sometimes higher. Thus the only real winners are 
large firms. 

Below are examples of several price wars which developed as large 
firms entered new markets through discriminatory prices. 

National Dairy Products enters Mexico, Mo—Mexico, Mo., held 
the distinction of experiencing the entry of two large dairies in a 
2-year period. The first of these was the country’s largest dairy, 
National Dairy Products. 

In February 1957 the Haerer’s Dairy, Mexico, Mo., was delivering 
gallon jugs to the home at 70 cents a gallon, plus bottle deposits.® 
Wholesale prices to stores were 38 cents and retail prices were 43 cents 
atthe time. At this point National Dairy Products entered this mar- 
ket when the Audrian County Dairy ceased operations and became 
National’s distributor. National’s Mexico distributor then called 
Haerer’s Dairy and gave it 3 days within which to equal the retail 
price out of stores.® “When Haerer’s did not increase its price, Na- 
tional dropped its price to 27 cents a half gallon wholesale.” 

National obviously was charging discriminatory, below-cost prices; 
at the same time it was selling in Mexico, Mo., for 27 cents a half 
gallon, it was selling at much higher prices in other markets; for 
example, 42 cents in Louisville, Ky.,"2 and 33 cents at Milwaukee, 
Wis.?? 

This situation continued until January 20, 1958, when Haerer Dairy 
discontinued its operation and became a distributor of the Prevely 


® Ibid., 1958, pt. II, p. 224. 
® Ibid., p. 224. 
10 Ibid., p. 225. 
11 Thid., p. 803. 
12 Thid., p. 809. 
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Dairy, St. Louis. After Haerer discontinued operation, prices went 
up to 36 cents a half gallon wholesale.* Thus another independent 
dairy discontinued business and consumers lost the benefit of the com- 
petition Haerer’s had offered. The immediate effect was to eliminate 
the alternative which many consumers had previously preferred, that 
of buying gallon jugs of milk in glass delivered to the home for 70 
cents a gallon, rather than buying an equivalent amount of milk in 
paper cartons selling for 76 cents at the store. 

Haerer’s was not the only independent dairy hurt by National’s 
price discrimination. The Hannibal Quality Dairy, Inc., lost the fol- 
lowing amounts each month during the first 7 months of this price 
war: March . or $591.23; April, $1,313.57; May, $1,225; June, 
$1,098; July, $1,167.09; August, $1,221.64; and September, $1,115. 14, 
or a total of $7706.92. During the course of the price war a Na- 
tional Dairy Products representative asked Quality Dairy to become 
affiliated with National as a distributor of Sealtest mik.* Had 
Quality accepted, another independent dairy would have disappeared 
from the scene. 

Adams Dairy—The history of Adams Dairy’s extensive and con- 
tinuing use of price discrimination t> enter new markets is discussed 
in detail elsewhere.© Therefore I will review only one example of 
Adams’ policy. This is its entry into the Mexico, Mo., market in 1958. 

In early 1958, the Adams Dairy entered the Mexico market. Milk 
was selling at 38 cents a half gallon at the time. On February 6, 1958, 
Adams introduced its milk with a 10-cent coupon, which made the 
actual price 28 cents a half gallon.’ The local IGA store selling Fore- 
most’s brand sold its milk at 28 cents without a coupon. By evening 
other dairies had followed and the wholesale price had dropped to 26 
cents a half gallon. 

At 9 a.m. on February 7, the price had gone to 18 cents a half gal- 
lon. By noon of the same day grocery store prices had dropped to 6 
cents a half gallon wholesale and 8 cents retail. 

The cost of the raw milk alone to processors was about 21 cents a 
half gallon at this time, and raw milk costs typically account for only 
bet ween 50 and 60 percent of total costs of processors. 

The 6 cents a half gallon price remained until after the weekend. 
Then, on Monday, F ebr uary 10, prices went back up to 36 cents whole- 
sale. But again on Thursday, February 13, Adams gave a 10-cent 
coupon making the effective wholesale price 28 cents per half gallon. 
On Friday, February 14, Adams went down to 28 cents with a 10-cent 
coupon making the effective wholesale price 18 cents per half gallon. 
On Saturday, February 15, Adams dropped to 16 cents wholesale 
with a 10-cent coupon bringing its effective price to 6 cents. Retail 
pr ices were 8 cents. 

Again, all other dairies met these low prices. 

The following week wholesale prices again were set at 36 cents on 
Monday morning. By the end of the week wholesale prices were at 





> Tbid., . 233. 
4 Thid., 235. 
° Ibi d., 236. 


‘Case "Study of Incipient Monopoly in Milk Distribution,” report of the Subcommittee 
on Antitrust and Monopoly of the Commit'ee on the Judiciary, U.S. Senate pursuant to 


S. Res. 231, 85th Cong., 2d sess., Nov. 15, 1958. 
7 Ibid., p. 225. 
eT id. 


‘Tbid., p. 234. 
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31 cents a half gallon. The following week a subcommittee of the 
Select Committee on Small Business began holding hearings on this 
situation. ' 

That Adams was discriminating in prices in Mexico, Mo., is clearly 
borne out by the record. During the time it was selling milk for as 
little as 6 cents a half gallon in Mexico, Mo., it was charging 36 cents 
in St. Louis. 

The record indicates clearly the devastating effects of this price 
a on independent dairies. Adams entered Mexico by selling to 
A. & P. and Kroger. Kroger immediately stopped buying from the 
Bluff City Dairy, : and A. & P. cut down the Hannibal Quality Dairy’s 
shelf space by 60 percent. Thus, not only did these independent dairies 
suffer immediate losses because of this price war, but, even more im- 
portant, they lost accounts with the largest grocery retailers in the 
area, accounts which they had little likelihood of recapturing. 

Dean Milk’s entry into Louisville—In 1952 the Dean Milk Co. 
entered the Louisville market by acquiring Fenley’s Model Dairy. 
Thereafter Dean cut prices to expand its share of this market. Its 
cuts in turn were met by National Dairy Products; and the small 
dairies were caught in the resulting price war. The sequence of price 
cutting apparently was as follows: °° 

1. On September 1, 1952, the price of milk at wholesale and retail 
advanced 1 cent per quart following a price increase to farmers. 

2. Dean Milk entered market September 1, 1952. 
On September 19, 1952, Dean Milk dropped its 1-cent premium 
on eae milk. No de crease to farmers occurred. 

4, On October 15, the price on wholesale milk decreased 114 cents 
per quart and home delivery price by 1 cent per quart, with no ap- 
» iable decrease in price to farmers. 

March 1, 1953, wholesale and retail price dropped 1 cent per 
oiiiihs Price to farmers decreased 1 cent. 

6. August 15, 1953, wholesale decreased 14 cent per quart. 

August 19, 1953, wholesale decreased 14 cent per quart; home 
delivery decreased 1 cent. 

August 26, 1953, wholesale decreased 14 cent, and farm price 
decreased by 14 cent per quart. 

August 16, 1954, both wholesale and retail decreased 1 cent per 
quart. Price to farmer decreased 34 cent. 

10. October 18, 1954, wholesale and retail price went up 1 cent; 
price to farmers up 14 cent, February 19, 1955. 

11. Sealtest reduced price of home delivery on half gallons by 2 
cents. Price to farmers decreased 114 mills. 

April 12, 1956, price increased 1 cent per quart both retail and 
wholesale as a result of a new union contract signed April 1, 1957. 

May 1, 1956, price of quarts, wholesale and home delivery, in- 
creased 1 cent per quart. Price to farmers increased 1.14 cents per 
TC 

August 19, 1957, Sealtest reduced the price of wholesale 2 cents 
i a and 4 cents per half gallon and retail 1 cent per quart and 
2 cents per half gallon. Price to the farmer decreased 1 cent per 
quart. 


~*~ Record, 85th Cong., pp. 656—657. 
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15. In the same month (August) that Sealtest cut prices 2 cents per 
quart in Louisville, in the following other markets in which it op- 
erated prices increased 1 cent per quart: Memphis, Tenn., St. Louis, 
Mo., Milwaukee, Wis., and Nashville, Tenn. 

At times the large dairies sold for as low as 30 cents a half gallon 
at wholesale.2? | When a small processor asked a representative of 
National Dairy why they were following this policy, the latter an- 
swered, “Well, we’re meeting Dean’s competition of three for a dollar. 
That is below cost; so is ours.” 2? 

An indication of Dean’s price discrimination is that Louisville 

rices were significantly lower than in Dean’s other important mar- 
Kets. For example, whereas Dean was selling for as low as 30 cents 
per half gallon in Louisville, its prices in Chicago did not go below 
87.5 cents during 1956 and 1957 ** in spite of the fact that it had to 
pay farmers considerably more for milk going into fluid milk in 
Louisville than in Chicago. 

This example illustrates the critical situation a small dairy may 
find itself in when a large dairy decides to subsidize its entry and 
expansion in a new market out of its operations elsewhere. In sucha 
case the final market share and profit position of the small dairy has 
little to do with relative production efficiency. 

As I indicated earlier, research studies have demonstrated that dif- 
ferences in fluid milk processing efficiency of small and large plants 
are not very great, and even in the largest dairy firms, net earnings 
represent less than 3 percent of their sales dollars. Thus, even Na- 
tional Dairy Products enjoys average net earnings of only about 0.6 
cent per quart of milk. Certainly if National would have had to 
depend entirely on the Louisville market for its earnings in 1952-57, 
as did the smaller dairies operating there, it would not have been able 
to maintain its profit position of over 27 percent (before taxes) on 
stockholders investment during these years.”® 

But fortunately for National Dairy Products, its fluid milk sales in 
the Louisville market constituted much less than 1 percent of its total 
dairy and nondairy product sales.2° Hence any losses it suffered in 
Louisville could easily be offset by profits earned elsewhere and from 
other products. 

Fairmont Food’s expansion into Upper Michigan.—Fairmont Food 
is another of the country’s largest dairy concerns. In 1957 it had sales 
of $104 million, derived mainly from fluid milk and ice cream sales. 
In some markets in which Fairmont operates it is the dominant dairy 
processor. 

In 1957 and 1958 Fairmont expanded its sales in the Upper Penin- 
sula of Michigan through discriminatory prices in fluid milk and ice 
cream.?”7 An indication of the magnitude of its discrimination is the 
fact that milk bottled at its Green Bay, Wis., plant sold for 38 cents 
a half gallon in Green Bay, and for 32 cents at Escanaba, Mich., 


21 Ibid., p. 657. 

22 Thid.. p. 657. 

23 Ibid., pp. 1392 and 1395. 

* This estimate is made on the assumptions that its net earnings on milk average the 
same as all of its products. 

* Computed from Moody’s Industrials. 

*Pven if National had supnlied all the fluid milk sold in Louisville grocery stores, this 
would have amounted to less than 1 percent of its sales in 1957. 

27 Record, 85th Cong., pp. 311-327. 
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which is 125 miles from its Green Bay plant.** Independent dairies 
selling in only one market could not possibly compete effectively with 
such geographic price discrimination. 

Another undesirable result of Fairmont’s price discrimination in 
Upper Michigan has been the loss of fluid milk outlets for farmers 
selling to the independent processors formerly operating in this Es- 
canaba area. Loss of these outlets forced farmers to sell their milk 
for manufacturing cheese, $1 per hundredweight less.” 

Price discrimination against dairies selling milk in gallon jugs 

One of the most recurrent circumstances in which large dairies have 
initiated price discrimination is in markets in which one or more small 
dairies sell milk in glass gallon jugs. Sales through gallon jugs have 
never captured a very laige portion of the total “fluid milk market. 
However, there are definite economies in this method of marketing; * 
and a small percentage of consumers in most markets prefer to bu 
gallon jugs if they are sold at a significant discount. They are will- 
ing to undergo the slight inconveniences of handling gallon jugs in 
return for lower prices. As a consequence, enterprising independents 
often have succeeded in capitalizing upon the special cost and market 
opportunities of this method of marketing. Generally, they can cap- 
ture only a very small percentage of the market; but this is often suf- 
ficient to enable them to develop a very efficient and profitable busi- 
ness and, of course, provide their customers with a product or service 
which they prefer over other alternatives. 

Large processors generally prefer to specialize in paper carton sales 
because the great majority of consumers prefer paper cartons in spite 
of their higher prices, and because grocery retailers generally prefer 
to handle paper cartons. However, often when small processors be- 
gin selling in glass gallon jugs and capture a small part of total sales, 
lar ge processors retaliate by cutting prices on their paper carton milk 
to a level very near or even below that of ‘gallon jugs. This, of course, 
reduces greatly the demand for gallon-jug milk, thereby forcing jug 
operators to cut prices or lose their volume. Often a price war re- 
sults, the outeome of which is determined by economic power rather 
than economic efficiency and consumers’ preferences. The most com- 
mon outcome of such price wars is either the demise of the gallon-jug 
operators (often through absorption by the large firms) or jug opera- 
tors agree to raise their prices relative to paper cartons. In either 
event, “the effectiveness of competition has been damaged and con- 
sumers’ demand as a determinant of economic activity frustrated. 

In some cases it appears that large firms have initiated price cutting 
on the pretext of meeting competition of gallon-jug operators whereas 
in truth they were intent on destroying « competitors who are not in 
the gillon-jug business. This contention is supported by the fact 
that often gallon-jug operators operate in a market for years without 


78 Thid., p. 324. 

2 Thid., p. 315. 

*® The cost of a gallon jug is less than that of four quart bottles. Customers bear most 
of the expenses of bottle breakage. Cleaning, sterilizing. and filling a glass jng is less 
costly than for four quarts. Home delivery customers preferring gallon jugs usnally buy 
larger quantities per stop than other customers. One small independent distributor not 
practicing price discrimination testified that he was operating profitably at a price which 
enabled retailers to sell his milk for 10 cents less for a gallon jug than for two % 
gallons in paper. 
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causing large processors to reduce their prices. Then, even though 
the gallon- -jug operators’ market share remains relatively constant at 
1 or 2 percent, a large dairy suddenly cuts prices on the pretext that 
it is meeting the competition of gallon-jug operators. ‘Lue evidence 
suggests that in some eases this is merely an excuse to initiate a price 
war against other dealers. 

Below are described a number of instances involvi ing price discrimi- 
nation in markets in retaliation against gallon jug ‘operators or on 
the pretext of meeting competition of sucu operators. 

The Dallas price war.—The Beverly Hill Dairy, Dallas, Tex., has 
been in business since 1922. Throughout this period it sold in gallon 
glass jugs.** Because it was able to realize significant economies by 
specializing in glass jugs, it was able to sell its milk for 10 to 12 
cents less per gallon than those s2 ‘Iling half-gallon paper cartons.* 
By 1956 it h: ad annual sales of about $500,000, 

‘For many years Beverly Hill sold only retail (home delivery). 
But beginning about 1955 it expanded into wholesale as well. At no 
time did Bev erly Hill do over about 1 percent of the fluid milk busi- 
ness in Dallas, Tex.** The remainder was done by nine dairies, in- 
cluding two Rionwids dairies—Foremost and Borden. The four 
largest dairies operating in Dallas apparently did over 75 percent of 
the business.** 

On April 26, 1957, Jere Dairy, Inc., also began selling milk in 
gallon jugs in Dallas. Jere Dairy began selling at the same prices 
existing at the time for gallon jugs. Jere supplied less than 1 percent 
of the fluid milk sold in Dallas.** 

Accordirg to the sworn testimony of Mr. Louis Teague, owner of 
the Beverly Dairy, about December of 1956 a representative of the 
Borden Co. notified him that Borden thought the price differential 
between glass gallon jugs and half-gallon paper c cartons was too 
large,® and said that Borden’s “would like to get my prices raised on 
it.” Twice in 1957 the same person called on Mr. Teague “on the 


2 


same thing.” * 


During ‘1957 other persons urged Beverly Dairy to raise its prices. 
Representatives of a producers association called on Mr. Teague and 
informed him that Cabell Dairy, one of the top four distributors in 
Dallas, was coming out with a glass gallon jug. They said a com- 
mittee (presumably of distributors) ‘Thad been appointed and had 
asked the association representatives to see Mr, Teague to, in his 
words, “see if I could raise the price on my gallon jug of milk to 
try to prevent further trouble.” * They further reportedly said that 
“if the price on the gallon jug was raised to a closer margin that it 
would prevent the milk war.”*® According to Mr. 





Teacue’s sworn 


testimony, Mr. Collin Calloway, milk plant inspector of the city of 


Dallas, also informed him that a price war was scheduled to start 
November 1, 


1957, and suggested he talk to Mr. Williams of Cabell 


31 Record, 85th Cong., p. 2. 
32 Thid., p. 3. 

8 Tbid., p. 3. 

* Tbid., p. 68. 

% Thid.. p. 68. 


36 Thid., p. 3. 
7 Thid., p. 4. 
8 Thid. 


% Tbhid. 
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Dairy.” Fearing the consequences of a price war, Mrs. Teague went 
to see Mr. Williams and announced that Beverly Dairies would raise 
its prices 5 cents a gallon. She said Mr. Williams replied, “Well, 
that would be mighty fine.” 

Beverly Dairy raised its prices for 10 days on its wholesale routes 
and 15 days on its retail routes. However, when another gallon jug 
operator did not follow he lost volume and had to reduce his price. 

A representative of a national dairy called Mr. Teague on ‘Thanks- 
giving eve and informed him that prices would be slashed on the 
next day, and that “the bottom would drop out of prices.” * Ac- 
cording to Mr. Tezgue’s sworn testimony the conversation went as 
follows: 

I said I would not be able to compete with that because I could not afford to 
lose money on my milk. He said, “Well.” 

I said, “If it gets too low, I will t at have to quit the business. I guess the 
price would go back up.” He said, “Yes; it would.” 

And I said, “Well then, I can come back in again.” 

He said, “Well, then we would wipe you out again. 

On November 28, paper half gallons began selling for 38 cents in 
stores. This compared with Beverly’s store prices for gallons of 
79 cents.* Cabell began selling gallon glass jugs at 59 cents whole- 
sale, which was the same as Jere Dairy and about 10 cents below 
Beverly Dairy. Milk prices continued downward and, on December 
6, A. & P. was able to sell two half gallons for 57 cents. Cabell said 
its wholesale prices went down to 26 cents a half gallon on December 
4.46 This compared with its wholesale price of 39.6 cents before the 
price war started.” Shortly before the Small Business Committee 
began holding hearings in Dallas on December 30, 1957, wholesale 

prices on half-gallon cartons went up to 36 cents. 

The prices prevailing were acknowledged to be well below costs by 

Lloyd Hughes, division manager of Foremost Dairies. As he put it: 


9 44 


At one point we were losing 18 cents a gallon * * *. We started out to lose 
6 and then we were losing 10, and we got down to 18.” 

In answer to the question of whether their losses ran into a figure 
of several tens of thousands of dollars, Mr. Hughes replied, “It could 
run into three or four thousand dollars a day.” * Such losses could 
have been disastrous for a smaller, less diversified concern. Actually, 
however, although Dallas is an important fluid milk market for Fore- 
most, its sales there were less than 1 percent of its total national sales 
in 1957. Consequently, it was in a position to compensate for its 
losses of thousands of dollars a day in this market out of profits made 
elsewhere.” That Foremost’s overall earnings in 1957 were not af- 
fected seriously by the Dallas price war is indicated by the fact that 
in 1957 Foremost profits before income taxes reached an alltime high 
of 35 percent on its stockholders investment.” 


4° Thid. 

11 Thid. 

42 Thid., p. 6. 

43 Thid 

44 Thid., p. 6. 
 Ibid., p. 47. 
6 Thid. 

47 Tid. 

48 [bid., p. 108. 
49 Thid. 

6 For example, in nearby Waco, Tex., Moremost's prices remained at 90 cents at the time 

its prices in Dallas were down to 52 cents a gallon. 
5t Computed from Moody’s Industrials. 
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The ultimate outcome of the Dallas price war is not developed in 
the record because it was still underway at the time hearings were 
held by the Select Committee on Small Business. But it seems clear 
that in 1957 large dairies not selling in gallon jugs were intent on 
either destroying the small gallon-jug operators, buying them out,” 
or bringing them to terms “by forcing them to sell at prices only 
slightly lower than the price of two half- gallon paper cartons. Of 
course, if any of these alternatives result, competition will be lessened 
and consumer desires frustrated. 

The Boston price war.—In 1956 several gallon glass jug operators 
began operating in Massachusetts. In 1958 they did about 1 percent of 
the fluid milk business in the greater Boston market.** According 
to Dr. Philip L. Gamble, professor of economics at the University of 
Massachusetts, prior to this there had been no price competition in the 
Boston market for 25 years.** As a result “The situation in the Bos- 
ton market area was ripe for the introduction into the milk industry 
of new marketing methods.” *5 

As Dr. Gamble put it: 


For the first time in 25 years in the Boston area the consumer had the option 
of paying a lower price for milk with a minimum of service, special features, and 
variety of choice, or a higher price for milk with the added frills and features.” 


Mr. Francis F. Mills, president of the Whiting Milk Co., the second 
largest dealer in the Boston market, gave this version of the origins 
and results of the Boston price war.*” 

In 1956 a small dealer introduced gallon jugs into several stores of 
the Great Atlantic & Pacific Tea Co. in the area north of Boston. Up 
to this time, H. P. Hood & Sons, the dominant milk dealer in New 
England, had been the sole supplier of A. & P. The store price at 
the time was 51 cents for half-gallon cartons. The gallon jugs were 
sold for 87 cents a gallon in stores. 

Early in Nov ember 1956, the Hood company dropped its price on 
half-gallon cartons by 4 cents, causing store prices to drop to 47 cents 
a half gallon. Other milk dealers met this price drop. Prices re- 
mained at. this level until March 6, 1958, when another gallon-jug 
operator from Rhode Island entered the market. Store prices on gal- 
lon glass went to 67 cents. Prices on half-gallon cartons were dropped 
to 34 cents. 

On April 8, 1958, the Massachusetts Milk Control Commission 
appointed an industry advisory committee to investigate the demoral- 
izing pricing situation. This commission developed cost data on the 
basis of information supplied by all dairies inthe area. According to 
cost data provided by H. P. Hood & Sons, its total costs and expenses 
were 41.74 cents per half gallon (table 6). These data indicated that 
prices were well below costs and that H. P. Hood was losing about 
$125,000 a month on its half gallons of milk.** 


52 According to the sworn testimony of Mr. Young, owner of the Jere Dairy, during the 
course of the ist week of the price war he was approached by a real estate agent who 
informed him that he represented a local handler or a group of local handlers “who wished 
to purchase my business, to run it for a limited time and then slowly price it out of 
business until they permanently closed its doors. He subsequently made a cash offer for 
my business.” Record, 85th Cong.. p. 12. Mr. Young had not sold out as of Dec. 31, 1957. 

53 Record, 86th Cong., transcript, p. 760. 

54 Ibid., p. 791. 

8 Thid. 

*® Tbid., p. 791. 

57 Thid., p. 976 ff. 

583 Ibid., p. 990 
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TaBLB 6.—H. P. Hood & Sons, average per unit cost of half-gallon cartons based 
on October 1958 cost questionnaire 


Cost per Cost per half 








quart gallon 
EE Pisa a ornninnnchdacadnouiddenbesundandgh sualeheaneacasemnnibiatent $3, 589, 322 1, 794, 661 
Milk cost: a ee 
Product cost 3.7 basis....... anatase teaticadinteata da iatninan dmaibled $0. 1312 $0. 2624 
BU i as 55 5 calc cascade aimee muedemasecoana mio aaies . 0010 . 0020 
eID CG isa ci cicdacineisbasnddpinlenbailadaaabeiaanitiiagl . 0C02 . 0004 
RIE, CUR soi ccccmnnadecstcbbnndssestetinasicibtenieess . 0005 - 0010 
INI UII, 2. 3a 2 sa aren elie en allel Salim eteiacmeanneeant | . 0027 . 0054 
Se SE IDs ed autccddsucagttbndabontabnaeusaduanaitaheakbarabadaaa . 0015 . 0030 
PE COE. sn nidonnadappabienetinakenvospamnoaigaadiadbagamcamentl . 0080 . 0160 
EEE GNIS « occa cendndincbeeudunsdcbiesnseenadududacbpdemaainne . 0003 . 0006 
Total product cost........... nsbaindebiaeieamaduaadanidpiaienpsdgummiaaemmams 1454 . 2908 
Processing cost: 
ant nth cic cst ch inseam pcm abs cepted an mes tmeenesncde cea sagen . 0042 . 0084 
ONION sinks iid ccntenshiniicnasbiasaqeadbanscenennteaigneea - 0028 . 0056 
I edie in tiencodilns cigs hain na wacaacdeike pam enandigmenpnacaaaaate . 0007 . 0014 
CD SEGE WINING 6 o552555 op ocknaswaudasodnbidncabideaaeaseaee . 0179 . 0358 
RI CO ok. Sn dc odd cteccdcccdccsascedabsantseaeeeneane . 0256 . 0512 
Delivery cost: ea ‘ae 
I NS a ch icc dipaadic Aetes csc shccho-ss cach edocs cetmiench chee dat inelscocnseches sales pened .0121 . 0242 
fe PES See ee Se SE PRE ee 0053 . 0106 
TRUS GOR Sicocie died cbdksetsectccandiebhddadakdwndesdecdusanapisaedees . 0061 . 0122 
RPGR QUE DOUG. iiccctniawusdceswusean easepeguebenpendicuaiemaabantba - 0067 . 0134 
Eee Se NG c auld tbh Ucccdatebocand giadabes eeksiaetl akan . 0302 . 0604 
All other expenses: aT 
I I oe a. a ccc tithe niet ita icieaiieninianaahaeeimienaiaiaiomiieons . 0030 . 0060 
it Geen EE... Scaictscddncennudacsishondnabouansnaniaenaeomeaausaean . 0024 . 0048 
Interest on notes payable and debentures. -_..........-- cichestnsipaigtestlia ales tetet . 0007 . 0014 
Oe ee eee ee . 0014 . 0028 
Total, all other expenses._..... sabes tachi ei ae nile nia atid - 0075 . 0150 
On Se CI CR aii eeticiaeacenen . 2087 fee | a 4174 


Source: Record, 86th Cong., transcript, p. 1046. 


Subsequent to hearings on the situation the milk control commission 
established minimum consumer prices in September 1958. Prices 
thereafter increased somewhat. However, on June 30, 1959, the Mas- 
sachusetts Milk Regulations Board disapproved the commission’s 
action. Commencing July 1, Boston was again in the depth of a cha- 
otic price war. Hood sold its half- gallon cartons for 35 cents whole- 
sale. Based upon the cost data developed by the milk control commis- 
sion, this was 4.74 cents below Hood’s costs.*® 

The result was described by the president of the Whiting Milk Co. 
as follows: 


Once again, both at the store level and at the home delivery level, the Greater 
Boston market was forced to follow the Hood pattern, one way or another, or 
lose their customers to Hood. Maultiple-pricing plans, at retail, loss of retail 
business to the stores, route consolidations, loss of earnings for home-delivery 
routeman, sale of small companies became the rule—and the bottom figure on 
every Boston milk company’s profit-and-loss statement showed redder and 
redder. 


As a result of this critical situation, on August 11, 1959, Mr. Ed- 
ward McCormack, attorney general of Massachusetts, ‘called a confer- 


ence of the milk dealers selling at wholesale in the Greater Boston 
market. 


* Tbid., p. 994. 
 Ibid., p. 995. 
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Also present was Mr. James Dougherty of the New York office of 
the Federal Trade Commission... Attorney General McCormack 
pointed out that it was illegal to sell below costs under Massachusetts 
law. Mr. Dougherty pointed out that it also was illegal under Fed- 
eral law to sell below cost except to meet the legal price of a competitor. 

On August 17, 1959, Boston milk dealers began selling half-gallon 
cartons of milk at 42 cents and gallons at 78 cents. All stores sold 
at retail prices of at least 45 cents for half gallons and 83 cents for 
gallons. 

Only Cumberland Stores, which specialized in selling in glass jugs, 
was selling at a lower price. It was selling its glass gallons at 81 
cents, or only one-half of 1 cent per quart less, According to Presi- 
dent Mills of Whiting, this differential had no apparent effect on the 
movement of milk from any store outlets to Cumberland Stores; there 
was no pressure on Whiting to lower its prices to Cumberland’s level. 
Shortly after noon on September 30, 1959, however, the Hood com- 
pany notified its competitors that it was going to lower its prices to 
meet Cumberland’s prices. 

The effect of the price war in Boston on marketing margins is evi- 
dent from the comparisons made in figure 1. As shown here, during 
1957 and 1959 the average gross dealer margin in six important Ameri- 
can cities outside of Massachusetts varied between a low of 11 cents 
and a high of 1434 cents, with the average around 13 cents. In Bos- 


ton, on the other hand, margins at no time were as large as 11 cents, 


the low for these other cities. And only during 6 months of 1959 did 
they get up to 10 cents, and this was during the period that the mini- 
mum prices established by the milk control commission were in effect. 
During the other months they averaged about 8 cents. 





PATER LIEU ee: 


"JEOT “d “Bu0D yIQS ‘paoday : do1n0g 


{ 
isthe } 
ae ee i i i. 
iwrdod 4 wee. Pee boo 
a de PrSta “¥"Q"sS'*n saqaneg 
$ 


bad kik 
Ct BeBe 


“den Tap silg eee ‘ 


57 


aunolg 


7 


One 


“Sssee: 
waGIRIAC] ‘Gig ewmoderyo | BOR CO 
4 “ete sf1G aaN | RRH 


rapiaucenser | PARE 


“doviinges “ougyoig 


INDUSTRY 


TARA 


oe 


WE ati, 
PESO Ob ors 5 


DAIRY 


THE 
Pree on 
i 


{ 


+ 
i 
t 
| 
+ 
i 
+ 
i 
+ 
t 
; 
ie 


CAP os 


: aoe ear 


Thetepehe nl 





A 
NM 
_ 
a 
je) 
4 
a 
© 
joo) 
a 
QD 
2 
a 
fad 
2 
o 
—Q 
— 
= 
< 
a 
Qn 











758 SMALL BUSINESS PROBLEMS IN THE DAIRY INDUSTRY 


In all milk price wars the large diversified firm is in a much better 
position to survive than are independent dairies operating in only 
one or a few markets.” 

In New England, the H. P. Hood Co. is such a dominant dairy con- 


cern. Its market share in the leading New England cities was as 
follows in 1948: ® 


Percent 


Percent 
a a a ee ae OES PTI O Risin aes 50 
aid cncarengchtcinsceccneanermeaiaae DO ATR TAR FO Riviccincrneickaninuliins 10 
TI os oo amen U1 POTION O so ce cnnwn enone 25 
Wnt): See ties tae Oe Far Onan oes SS eae 60 


Because it had such a dominant position in these and smaller cities, 
it could afford to subsidize price wars in one or more of them. As 
shown in figure 2, marketing margins in Boston and Springfield, 
Mass. (where a price war has existed for 5 years), were considerably 
lower than in several other leading New England cities in which 
Hood operated. For example, in January 1960 dealers’ gross operat- 
ing margins in Boston were 16.6 cents per half gallon, whereas in 
Portland, Maine (where Hood also was the dominant supplier), 
margins were 24.6 cents (table 7). This illustrates how, through 
a price discrimination, Hood was able to hurt without being 
1urt. 

Hood reached its position of dominance in New England largely 
through its extensive merger activity during 1937 and 1948. During 
this period it acquired approximately 350 New England milk 


handlers.* In Boston alone Hood acquired 79 milk handlers during 
1937-48. 


6 An example of the effects of this price war on relatively small rivals is the experience 
of the Spear Dairy, started in 1902. During the price war Spear's sales dropped from 
3.274.000 quarts in 1956 to 1,524,000 in 1959 (record, 86th Cong., transcript, p. 1157). _In 
response to a question as to the ultimate result of a continuance of such price wars Mr. 
Spear replied: “I feel that all the small dealers would be doomed—that the big dealers 
would take over the small dealers and the mammoth dealers would come in and take over 
the bie dealers eventually” (ibid., p. 1157). 

® Thid., p. 967. 


® Ibid., -p. 965. 
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TABLE 7.—Percentile markup from farm price—half gallons out of stores in key 
New England cities 





| 








Consumer Actual 
price markup Percent 
(cents) (cents) 
Hartiord- New Haven; Comm. .........6<.2206-cccse cede ccnswdee 53 24.6 85.5 
DIE Gtk de nntcanccence TREAT eee ee ee 53 243 84 5 
EE IN, CRIN oo ci ctc rn rwimenwimeundbsneeesiasuiee 52 23 4 818 
Nn eed 47 18 6 65 4 
og ee eh bannetbateeisawabead 45 16. 6 58 3 
Rn ne academe snus 43 14. 6 61.3 





Source: “USDA Fluid Milk and Cream Report, January 1960,’ Record, 86th Cong., Transcript p. 1049, 


In 1946 Hood attempted to gain control of the Whiting Milk 
Co., its largest rival in Boston. "The Department of Justice investi- 
gated this threat to competition in September 1946 and on December 


31, 1952, Hood signed a consent decree which enjoined and restrained 
Hood: 


1. From acquiring Whiting at any time. 


2. From acquiring any handler within 3 years from the date of the 
mae in: 


(a) Greater Boston 
(6) Portland, Maine 
(c) Fall River, Mass. 
(d) Springfield, Mass. 
(e) Providence, R.1.% 

Hoods’s actions (as described by the sworn testimony of other milk 
dealers) since signing this consent decree suggests that although it 
has been restrained from buying out its competitors, it has turned to 
other means to gain its end. 

Hood has not ; only used its economic power to suppress its rivals, 
but its suppliers as well. In 1947 the Vermont Cooperative Creamery, 
Inc., brought a suit against Hood alleging that it had— 


offered special and discriminatory premiums, payments, gratuities, and bonuses 
to farmers in a certain area of Vermont where it competed with the Vermont 
Cooperative Creamery, Inc., but not to farmers in other areas. Hood’s purpose 
was to induce farmers to sever their membership with the Vermont Cooperative 
Creamery, Inc. Because of Hood’s financial strength and by reason of the fact 
that its operations extended throughout various New England States, it was able 
to absorb the alleged discriminatory payments and benefits. 


After a trial Hood was found guilty of violating section 2 of the 
Sherman Act and damages were awarded to the cooperative.® 

The middle Tennessee price war.—In August 1958, gallon elas j jug 
sales began in Nashville. They were sold for 76 cents a gallon at re- 
tail. Half-gallon cartons were selling for 43 cents at this time. 
Gallon jug sales had very little effect on the volume of other dairies. 
However, on January 1, 1959, wholesale prices on half gallons were 
lowered 2 cents a quart * and on March 1 prices decreased by another 1 
cent a quart. At the time hearings were held in Nashville in June 
1959 many retail outlets were selling half gallons in paper cartons for 


* Tbid., p. 969. 

® Ibid., pp. 966—967. 

% Record, 86th Cong., p. 51. 
* Ibid. 
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214 centseach. This actually was less than the price on gallon glass 
jugs at this time.® 

The price war also existed in other parts of middle Tennessee where 
National Dairy Products and Jersey Farms, the two largest operators 
in the area, operated. 

Mr. Liles, owner of Liles Dairy Farms, Huntingdon, Tenn., 95 
miles west of Nashville, testified that about the middle of February 
1958, National and Jersey Farms cut their wholesale prices in this area 
from 38 cents a half g: allon to 33 cents. Other dairies were forced to 
meet these lower pr ices. The price war also spread to nearby cities. 

About August 1, 1958, the price was raised to 36 cents per one-half 

gallon. On January 28, 1959, Mr. Liles was informed by Jersey 
“arms that it and National were going to reduce prices from 38 
cents a half gallon to 34 cents.” This price was immediately put into 
effect and remained until March 2, 1959, when Jersey Farms and 
National reduced prices to 32 cents a half gallon.”: These prices re- 
mained until 2 days after the Liles Dairy filed a complaint with 
the Tennessee Dairy Administrator charging these two firms with 
price discrimination. 

The extent of geographic price discrimination practiced in Ten- 
nessee by National Dairy Products during 1958 and the first 6 months 
of 1959 is indicated by table 8. For ex xamples, when prices in Nash- 
ville were as low as 321 cents per half gallon at retail in June 1959, 
25 miles away in Springfield prices were 36 cents, 65-80 miles from 
Nashville they were 33 cents, and 105 miles away they were 41 cents. 
National Dairy Products operated in all of these markets. This 
example again demonstrates the economic advantage which a large, 
geographically dispersed firm has in carrying on or participating in 
price wars. 

Discrimination against home delivery distributors 

Today well over one-half of total fluid milk sales go through grocery 
stores. Table 9 shows for 1954 the percent of fluid milk sold on 
home delivery routes in various areas. 

Not only are store sales of growing importance, but they are being 
channeled through few firms ‘because of the growing market concen- 
tration in grocery retailing. In cities of over 50,000, the four largest 
chains typically account for nearly 60 percent of total grocery store 


sales. 


on 


AA 
mt OAC 


8 Tbid., p. 
@ Ibid., p. £ 
7 Thid., p. 
71 Ibid., p. 
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TABLE 8.—Comparison of prices and localities with distances 
































Companies in territory 
| Camden— | Ttumphries 
Hunting- [ iles, County and 
dor— Bruceton—| Sealtest, | Waverly— 
| I iles, Liles, Midwest, 1 iles, 
Sealtest, fealtest, Paris, Sealtest, Murfrees- Spring- 
| Midwest, | Midwest, Jersey Jersey boro field 
Paris, Paris Farms, Farms, 
Fulton, F: lton, Midwest, 
Ky. Ky. Walnut 
| Grove 
aE cic san ctaniiechtigiachaaie - | —___—_— = x oaitaietein sd ses aimee 
Miles from Nashville. .....--- | 105 96 85 80-65 32 25 
Cents Cents Cents Cents Cents Cents 
1958—January..........-.---- 41 41 41 38 (1) () 
NIE i . cictcteinin tas 41 4l 33 33 () i) 
RN ca gg Sealine 41 41 33 33 (1) () 
EL bint deadeachuncods | 41 35 33 33 (!) (') 
ek cosa 41 35 35 35 | () () 
WON oohi tit cseccucteae | 41 35 35 35 | () (') 
FN bs 6 tices ant ttn antnniatn’ 41 35 35 35 (') (@) 
NE sss tok caine anee 42 36 36 | 36 (1) (*) 
BORO i ccesccsnnce j 42 38 38 38 38 38 
October <.....2<-.---.- 42 38 38 | 38 38 38 
PO PDO... 3-2 a5-- | 42 38 38 | 38 | 38 38 
Oe } 42 38 38 | 38 38 38 
EOP GE | cco nweecndeces ey 42 38 38 38 38 38 
PONT Te hn stent cane! 41 34 34 34 38 38 
| OS SR See | 4l 34 32 | 32 38 38 
IS act ckbianwes 41 34 32 | 32 36 36 
PON i cee ee | 41 38 36 33 | 36 36 
eters hiers 41 38 36 33 36 1 
| 
1 Unknown. 


Source: Record, 85th Cong., p. 72. 


Tan_e 9.—Percent of fluid milk sales on retail routes for selected areas, 1954 


Percent of 
Area sales, home 
delivery 

a a ee 32.2 
nN a i ee ieee cela ckiceh kk al aoe acai Boned tems 43.2 
ok, 2 ee a Sree a ey Peer ER: Be Lh ier ore ee ee 24.3 
i ae EAE SES TE ASTER EY APE PES Se ER 44.8 
SPU dN ae cttas cakecbckdsandthndbs inckewrcnhsdidentnd it vthaliainshdaaeadaics 42.6 


Source: Helen V. Smith and Louis Herrman, “Changing Patterns in Fluid Milk Distribution,’”’ U.S 
Department of Agriculture, Marketing Research Report, No. 135, August 1956. 


Large dairies often concentrate their efforts on these large accounts, 
and have certain advantages in securing them. For example, it is 
easier to keep secret special price concessions granted to large buyers 
than to individual home delivery customers. But even if they do 
not engage in discriminatory practices to obtain these accounts, large 
dairies often have the edge 2 hes cause of their extensive advertising. 
As a result of various circumstances large dairies usually succeed in 
obtaining the greatest part of the important wholesale accounts. 

But the same market factors which permit them to obtain the 
biggest wholesale accounts often do not enable them to outcompete 
swwall dairies for retail (home delivery) business. Small dairies 
through added services, community advertising, and a willingness 
to accept a lower rate of return than large dairies, often can maintain 
a sizable share of retail sales. 
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Therefore, large dairies often are much less successful in getting 
a dominant share of retail business than of wholesale business. This 
is especially true when large dairies enter a new market where small 
dairies have established a large home delivery clientele. In such 
cases the new entrants usually concentrate entirely on the large whole- 
sale accounts, 

But since the size of retail sales directly affects the store sales 
opportunities of large dairies, the latter sometimes engage in vari- 
ous practices to induce the dairies selling on retail routes to in- 
crease their prices relative to store prices, thereby shifting consumer 
purchases from home delivery to stores. Thus while large dairies 
often cannot outcompete the small dairies for retail business, they 
may attempt to coerce them through price wars or threats into raising 
their retail price. In some cases where large processors supply milk 
to independent retail distributors, they may discriminate against 
such distributors by charging them greater amounts (than are cost 
justified) than they charge grocery stores. This, in effect, forces up 
the price at retail relative to stores, 

Such discrimination not only harms competitors, but by destroying 
the effectiveness of competition it results in higher prices to home 
delivery customers; moreover, it probably maintains store prices 
above levels which would result if competition were permitted to 
work and store prices were lowered to the point where they com- 
peted more effectively with home delivery prices. 

Below I discuss briefly examples of these types of discrimination. 

Adams Dairy.—The Adams Dairy’s history of price discrimination 
is discussed elsewhere in this report and in greater detail in a special 
report of the Subcommittee on Antitrust and Monopoly.” 

One of Adams’ policies in some markets was to insist on a 4-cent 
differential between home delivery and store sales.** Adams sold only 
to stores. 

If a home delivery distributor did-not raise its prices to conform 
to such a differential Adams guaranteed its store accounts that if 
price wars developed Adams would guarantee the store a 4 cent mar- 
gin on one-half gallons. “For example, if one-half gallon prices 
went to 12 cents per one-half gallon the retail store operators’ cost 
would be 8 cents, Adams would absorb the difference.” ** 

The manager of Hiland Dairy, Springfield, Mo., testified that 
Adams also insisted on a differential on home delivered dairy by- 
products. He explained his experiences with Adams as follows: 

At one time I talked to Mr. Fry, a representative of Adams Dairy, who in- 
formed me that our pricing on our home delivery of byproducts were the cause 
of some of our price troubles. We had already accepted a 4-cent spread be- 
tween home-delivered price and out-of-store price and had been tolad by Mr. 
E. C. Adams of the Adams Dairy that this was satisfactory. However, at a 


later date during other price troubles, we were informed in an indirect manner 


that Safeway Stores required a 5-cent differential between home-delivery price 
and their out-of-store price.75 


“Case Study of Incipient Monopoly in Milk Distribution,” Subcommittee on Antitrust 


and Monopoly. Committee on the Judiciary, U.S. Senate, committee print, Nov. 15, 1958. 
7 was sy Cong., pp. 196, 208. 
74 i¢ > 2n 


% Ibid., p. 260. 
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The Subcommittee on Antitrust and Monopoly concluded as follows 
regarding Adams’ policy on maintaining a differential between home 
and chainstore prices. 

Adams looked upon home delivery as its competition; the chains looked upon 
it as a system which could keep prospective purchasers of a staple out of the 
store. There was dispute whether a milk war ended in Columbia, Mo., following 
an agreement by home-delivery dairies and Adams that home-delivery prices 
should be 4 cents higher for a half gallon than chainstore retail prices; prices in 
Columbia, however, have been stable since the differential went in force. In any 
event, correspondence between Adams and the chains is rich with illustrations of 
the paramount importance that Adams and the chains accorded to this differ- 
ential. Adams looked upon the maintenance and increase of the differential as 
one of the principal services to the chains which it could perform.” 

Discrimination against Detroit retail distributors—According to 
information in the files of the Select Small Business Committee, large 
dairies in Detroit allegedly have embarked recently on a policy of price 
discrimination aimed at raising home delivered prices relative to 
wholesale prices. 

In 1959 virtually all the large milk processors sold their retail routes 
to their drivers. Thereby all the drivers became independent small 
businessmen with contracts to purchase their milk supplies from their 
former employers. 

According to one of these small distributors : 

Within 30 days after the contract was signed immediately the price of milk 
in the chainstores was reduced and my dock price raised, resulting in a substan- 
tial loss of business to me. This trend has continued for the past year. In many 
cases retail stores have been selling milk at a price below what I am paying 
Sealtest for my products at the dock. 

Many other small Detroit distributors have made similar complaints. 

If these allegations are correct, and if this situation continues, con- 
sumers will make more and more of their milk purchases at grocery 
stores. This will result, not because these differentials represent actual 
costs differences, but because of a deliberate policy of price discrimina- 
tion against dealers selling home-delivery milk. Once the bulk of con- 
sumers now buying retail shift to stores, retail routes w ill become more 
scattered and costly; then large dairies will be able to increase their 
wholesale prices without any serious threat from the competition of 
retail routes. Thus in the end consumers may lose whether they buy 
their milk at stores or have it delivered to their home. 

Effects of price wars on product quality 

Not only do price wars often damage competitors and competition, 
but they often encourage the firms involv ed to resort to market be- 
havior contrary to the public welfare. Perhaps the most unfortunate 
form of such behavior results from the fact that when firms operate in 
a market situation in which everything goes, one of the things which 
goes is proper quality control. 

Mr. George Michael, chief of the division of dairy inspection of 
dairy products, Department of Health of Massachusetts, testified as 
follows: 

Now, to sum up my position, Massachusetts has some very high standards 
for its milk supply. Our producers and our processors, under normal circum- 


stances, meet these standards without question. However, whenever there is 
a pinch, an economic pinch, on these processors, the first thing that we notice is 


76 “‘Case Study in Incipient Monopoly,” op. cit., p. 4. 
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that in order to tighten their belt, to meet competition, they tighten it from the 
point of view of quality control.” 

That such relaxation over quality control is especially likely to occur 
during protracted price wars is evident from the following portion 
of the record : * 


Mr. MacIntyre. Mr. Michael, I believe you have said that quality control has 
suffered, your efforts to maintain standards through quality control have 
suffered when this chaotic pricing has developed. So quality control in general 
dropped when chaotic pricing developed. 

Mr. MICHAEL. That is right, sir. 

Mr. Harold J. Barnum, chief of milk sanitation services of the 
Denver Department of Health and Hospitals, testified as follows as 
to the effects of long price wars on the operation of his department: 


It is our feeling that a stable market is necessary if the public is to be assured 
of adequate high-quality products. It has taken several years of concentrated 
effort and cooperation from the dairy industry to bring the Denver milk market 
into its present high standard. A prolonged war or destructive price situation 
would cause this coordinated program to fall apart since it is only natural that 
operators would have to cut corners, and it is the history of such events that 
quality control would suffer first. Further, if these milk producers and operators 
were forced to produce and distribute their milk at a loss, very quickly they 
would lose interest and naturally do a poor job. Supervision would naturally 
become more difficult. Corners would be cut and, in general, quality of products 
would deteriorate.” 


Frequently during price wars dealers reduce the butterfat content 
of their milk, sometimes even below the legal minimum.*® Although 
low-butterfat milk is not undesirable in itself, consumers are not in- 
formed of this change and hence do not know that they are getting a 
different product than they were previously. Thus, this is another 
symptom of the sort of quality manipulation and consumer deception 
encouraged by chaotic marketing conditions. 

Price discrimination in private label sales 

Another form of price discrimination in the dairy industry involves 
the sale of essentially the same product at signific antly different prices. 
This is a potentially significant form of price discrimination in the 
dairy industry because of the growing importance of private-label 
sales by large dairy processors. 

“Private label” sales refer to sales where a dairy (or other proces- 
sor) manufactures a product under the label of a chain or other store 
to which it sells. When a large dairy sells essentially the same 
product under its own brand and under a chain label, an opportunity 
for discriminatory pricing occurs. 

Of course, a moot question arises at this point, “Just when are two 
products essentially the same product?” Fortunately, however, it is 
not. necessary to rest the case of price discrimination solely on proof 
of close similarity of products; the very essence or price discrimina- 
tion lies in the sale of products at prices which are disproportionate to 
costs. 

This is not to say that all price discrimination of this type is unde- 
sirable and should be prevented. However, when it is engaged in 


7 Record, 86th Cong., transcript., pp. 824-825. 
78 Thid., p. 831. 

7” Record, 8&th Cong., pp. 245-246. 

© Record, 85th Cong., p. 33. 
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for the purposes of destroying competition it deserves careful public 
scrutiny. In the case of the dairy industry such undesirable price 
discrimination may occur if a firm which has developed a nationally 
advertised brand decides to sell some of its products under private 
label as well. If such a firm is large and profitable it is capable of 
arbitrarily selling its private label products at discriminatory prices. 
Other firms depending primarily upon private-label sales may be 
unable to compete with such below-cost prices. The result: compet- 
itors may be destroyed and ultimately competition reduced. An alter- 
native form of such discrimination is for a large firm to sell its 
private-label products at unprofitably low prices in order to coerce 
other private-label suppliers to raise their prices closer to the nation- 
ally advertised brands. 

Because of the growing importance of private-label sales of dairy 
products, the above types of discrimination may become a reality in 
more and more areas. 

In the course of the hearings of the Select Committee on Small 
Business, information was developed which suggests that such dis- 
crimination already is a reality in parts of the dairy industry. 

Borden’s alleged price discrimination in evaporated milk.—Pro- 
duction of evaporated milk is concentrated among fewer firms than 
any other dairy product. In 1954 the four largest manufacturers 
accounted for 79 percent of shipments of canned milk (including 
evaporated and condensed) and the eight largest 86 percent (table 2). 

In 1954 there were 35 companies operating 105 canning plants.” 
Sixty-two of these canning plants were operated by three companies, 
Carnation, Pet, and Borden. 

There are very few nationally advertised brands of evaporated 
milk. Moore found that the leading brand in particular markets 
typically accounted for about 47 percent of all evaporated milk 
sales.® 

Price competition among the leading brands is slight.* However, 
price competition among the firms selling for private label has been 
quite intense. 

Over a 30-year period, 1924-54, the wholesale price differential 
between evaporated milk sold under private label and advertised 
brands averaged about 40 cents per case, and in only 6 years did it 
average as high as between 75 and 80 cents.** In 1954, it averaged 
about €0 cents. 

However, when in 1956 Borden began selling the identical * evapo- 
rated milk under private label as under its own label, it sold its private 
label for about $5.25 a case, which was from $1 to $1. 25 per case less 


than its advertised brand.’ “The only difference is a piece of paper 
around the can.” * 


81 For example, according to a study by Super Market Merchandising of chainstores oper- 
ating under 100 stores, 65 percent of the stores handled their own brands of canned milk 
and 57 percent their own brands of ice cream. “Super Market Merchandising.” research 
report dated August 20, 1958. Of course, an even larger percentage of large chains 
handled their own brands of these products. 

Hugh L. Cook and Truman F. Graf, “Some Data Explaining the Relocation of the 
Wisconsin Evaporated Milk Industry,” Department of Agricultural Economics, University 
of Wisconsin, 1955 (processed). 

83 Moore, op. cit., p. 307. 

% Moore, op. cit., pp. 314-320. 

% Cook and Graf. op. cit., fig. 2 

8 Record. 85th Cong., p. 576. 

7 Thid., pp. 958, 576. 

8 Ibid., p. 582. 
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At the time Borden began selling for private label, private label 
prices were $5.85 per case. Borden began supplying private label in 
some areas at $5.15 per case.® : 3 

Borden’s allegedly has adopted the philosophy of selling for pri- 
vate label at discriminatory prices in order to run its facilities at full 
capacity “regardless of what they had to do to dispose of the milk.” 

The result has been to demoralize the prices and profits of inde- 
pendent evaporated milk manufacturers selling under private labels. 

Although detailed cost studies are not available, the price of Bor- 
den’s private label evaporated milk is so much lower than its national 
brand that it seems extremely unlikely that it reflects accurately the 
magnitude of economies in selling private label. Had Borden sold 
all of its evaporated milk at equivalent costs it very likely would have 
lost money on this part of its business. The size of profit margins 
per dollar of sales is very low in dairy processing. For example, in 
1957 Borden’s before income tax profit on all of its operations aver- 
aged about 5 percent of sales. If the evaporated milk which it sold 
under its brand had been sold for the price it charged for its private 
label product, its gross revenue on sales of its own brand would have 
been about 17 percent less. It seems improbable to me that its selling 
costs would have dropped by an amount sufficient for it to earn profits 
of 5 cents per dollar on its evaporated milk sales. 

An independent evaporated milk manufacturer estimated that Bor- 
den lost from 25 to 50 cents per case on its private label sales of 
1 million cases." This would amount to a loss of between $250,000 
and $500,000. While this represents losses of sufficient magnitude 
to wipe out most specialized private label manufacturers, these esti- 
mated losses were only from 0.5 to 1 percent as great as Borden’s 
total before tax profits of nearly $50 million in 1957. Moreover, 
Borden sold from about 4 million to 4,500,000 cases under its own 
brand; * if it made profits on these sales of 30 cents a case, or 5 per- 
cent on sales (its average for all products), it would have earned well 
over $1 million from this source alone. Thus, Borden would be able 
to show an overall profit on evaporated milk even if it were selling 
a considerable quantity of private label products at a loss. 

This situation represents a serious threat to competition in the 
evaporated milk industry. Until recent years there have been suffi- 
cient competitors to result in quite keen competition for private label 
sales of evaporated milk, and this in turn has placed a restraining 
influence of the prices of the nationally advertised brands. However, 
if Borden’s alleged discriminatory pricing results in a further reduc- 
tion in the number of private label manufacturers, competition in this 
portion of the market is likely to be decreased. 

Borden allegedly also has charged large chains especially low prices. 
One of Borden’s rivals explained the result of such practices when he 
said: 

By selecting the very large supermarkets and giving them this advantageous 
price, in my opinion Borden is twice guilty because they are guilty of violation 
of the law in so selling to those fellows and they are guilty as a cooperator with 


8° Tbid., p. 589. 
” Tbid., p. 577. 
"™ Tbid., p. 579. 
*2 Ibid., p. 579. 
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the large supermarkets to put the small supermarkets out of business. A small 
supermarket cannot stand a differential of 6 to 7 percent.” 


Recently the Federal Trade Commission filed a complaint * against 
Borden for price discrimination threatening to substantially Jessen 
competition or tend to create a monopoly in ‘evaporated milk.® 


Iv. CONCLUDING COMMENTS 


I want to preface my concluding comments by emphasizing that I 
do not think every small dairy firm can or should be helped to survive. 
As in all industries in our type of economy, efficiency and economic 
progress requires that some firms must fail while others expand. 
Moreover, there are some significant manufacturing economies of scale 
which will dictate that additional small firms leave this industry. But 
granting that there are significant economies of scale, let us not make 
the mistake of exaggerating them; they are not so overwhelming in 
the dairy industry that a firm must have sales of $100 million or 
more to achieve most or even all of them. As I mentioned earlier, 
when a firm can support a plant bottling 2,700 quarts of fluid milk 
daily, it is large enough to operate at costs within 1 cent per quart 
of plants bottling about 15,000 quarts daily.* And, after all, even a 
15,000-quart-per-day plant does not require very large investments and 
sales by today’s standards. 

A 2,700-quart-per-day plant would require an investment of about 
$92,000.°7 Such a plant would have sales of about $200,000 annually. 
A 15,000-quart-per-day plant requires an investment of about $220,000 
and would have annual sales of around $1 million. Many of the small 
businesses being squeezed by the price wars described in the record de- 
veloped by this committee were operating plants of this size or larger. 
Thus, although there are economies of size in fluid-milk processing 
they are by no means so great as to dictate the survival of only very 
large firms. 

Moreover, small firms in most parts of the dairy industry can often 
attain other economies of large scale, through group or cooperative 
efforts. For example, independent ice cream dealers have formed 
the Quality Checked Dairy Products Association to advertise and pro- 
mote jointly “Quality Chee ked Ice Cream.” This organization has 
helped many independent ice cream companies grow successfully. 
Similarly, seven independent evaporated milk companies own the 
Midland Cooperative Dairy Association. This organization permits 
its members to promote their mutual marketing interests, purchase 
supplies at costs comparable to large companies, and improve their 
manufacturing techniques. The members of Midland have combined 
sales of about $30 million. 

This technique of achieving the advantages of large scale but yet 
permitting independent and local ownership is becoming increasingly 


83 Thid. 

F apieineT In the Matter of the Borden Company, Federal Trade Commission, docket 
No. 7129. 

Another alleged instance of price discrimination involving private-label sales occurred 
in northern Wisconsin in 195 Fairmont allegedly sold Red Owl stores milk to be sold 
under Red Owl's Farmdale coe at lower prices than it charged other competitors for its 
Fairmont brand. This permitted Red Owl to sell its brand for 30 cents a half gallon com- 
pared to 32 cents for other stores (record, 85th Cong., p. 316) 

* Conner et al., op. cit., p. 28. 

* Thid. 
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common among small firms in the food manufacturing and distribut- 
ing industries. I think it is a technique which should be given careful 
study and encouragement. 

I mention the preceding facts because I want to emphasize that in 
the dairy industry there are not deterministic forces grounded in 
technology which make bigness and ultimate monopoly or oligopoly 
inevitable. The economies of scale are not the chief threat to the 
efficient small businessman in milk distribution; rather, it is the 
economies of market power. 

The development of large and economically powerful dairy firms 
gives them the potential power to engage in a wide assortment of dis- 
criminatory practices. Available evidence indicates that some of 
these firms have used this potential power to destroy competitors and 
reduce competition. 

If we are really interested in preserving an effectively competitive 
dairy industry—and this is also true for other industries—we must 
not condone such behavior; it is contrary to the fundamental precept 
of a private enterprise economy that it is not economic power but con- 
sumer choice and the economic efficiency of firms in responding to this 
choice which shall determine which firms survive, grow, and flourish 
and which shall not. Those who would permit economic power to de- 
termine the outcome of the competitive race must also accept the re- 
sponsibility for having destroyed a fundamental part of the logic 
justifying a private enterprise economy. 

Unless we are able and willing to establish adequate safeguards to 
insure the development and maintenance of market structures con- 
ducive to effective competition, the alternative may well be more direct 
governmental intervention into the business affairs of many indus- 
tries to insure this result. Personally, I dislike the latter alternative, 
and I think it is an unnecessary alternative if adequate safeguards are 
established and effective enforcement of them is insured. 

Most of the undesirable practices engaged in by firms in the dairy 
industry can be attacked through adequate enforcement of existing 
antitrust laws. In fact, the Antitrust Division of the Justice Depart- 
ment and the Federal Trade Commission have brought many cases 
against illegal practices in the dairy industry. In my opinion, the 
most important of these to the future of competition in this industry 
is the Federal Trade Commission’s suit against four major dairies— 
National Dairy Products, Borden, Foremost, and Beatrice—for their 
extensive merger activity. If these firms are prohibited from using 
mergers extensively in their future growth, I am sure this will 
create a potentially more competitive market structure. However, 
if these large firms are prohibited from using mergers in their growth, 
they may still reduce competition and tend ‘toward monopoly if they 
are permitted to use discriminatory practices against their smaller 
competitors. In fact, it is the opinion of some industry spokesmen 
that prohibiting mergers alone will not prevent a tendency toward 
monopoly because often it is cheaper to destroy a small rival than 
to buy it. At one point in the record the following exchange took 

place between the committee counsel and Mr. Frank Palmer, presi- 
ent of Reliable Dairy, Inc., South Bend, Ind.: 


Mr. MacIntyre. You stated a moment ago that it was the viewpoint of 
Borden that it was cheaper for them to get business this way than to buy it. 
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Do you mean to say that the Borden representatives felt that they can run 
small distributors out of business and take over their business for less cost to 
Borden than it would be to buy the small concern out? Is that really what 
you meant? 


Mr. PALMER. That is exactly what I meant. 

Mr. MacIntyre. If they had antimerger laws which would prevent them 
from buying out, they could still run you out and take the business over. 

Mr. PALMER. That is what is happening.” 

In view of this situation it is imperative that even if the Federal 
Trade Commission succeeds in its merger complaints, every effort be 
made to prohibit large firms from accompli by pursuing dis- 
criminatory practices that which it was intended that they be pro- 
hibited from accomplishing through illegal mergers. 

Many of the discriminatory practices of large dairies apparently 
are cloaked in the so-called good faith defense of price discrimina- 
tion. The application of this defense seems unjustified on economic 
grounds in many of the instances of price discrimination developed 
by this record. 

First, sometimes large dairies definitely initiated the price decreases 
leading to disastrous price wars. This was especially true in cases 
where large dairies used geographic discrimination as a technique to 
buy themselves a share of a new market. Thus it would appear that 
when the effect of such actions threaten to destroy competition, they 
could be prosecuted under existing laws. 

Second, in some cases of discriminatory pricing allegedly aimed at 
meeting the competition of gallon glass jug iia do not think 
the good faith defense should be allowed as a complete defense. As 
I pointed out earlier, milk sold in glass gallon jugs is really a differ- 
ent product than milk in paper cartons; in fact it must be sold at a 
significant discount in order to gain any significant consumer accept- 
ance. This indicates that they are not perfect substitutes, or as econ- 
omists say, they do not have an extremely high cross elasticity of 
demand. 

Given this difference in demand and the significant differences in 
the costs of processing and distributing these two products, when 
gallon jugs are not sold at a sizable discount, this is evidence of price 
discrimination. Either gallon jugs are selling too high relative to 
costs or paper cartons are too low relative to their costs. 

When a large seller lowers its price on paper cartons to a price 
about equivalent to glass jug prices, it is really not meeting com- 
petition in good faith but is engaging in price cutting. Moreover, 
usually when firms selling milk in paper cartons cut their prices down 
to glass jug prices, they are selling below costs. If this were not true, 
they must be making extremely large profits at their prevailing paper 
carton prices, which, except during price wars, often are over 10 
percent higher than gallon jug prices. Typical before tax profit mar- 
gins of large dairies are 5 percent on sales. Thus even an efficient 
paper carton operator cannot afford to make very big price cuts with- 
out operating below costs. 

Third, it appears that in some cases large dairies use the slightly 
lower price of some rival as an excuse for setting off a price war. 
Then as one large dairy leads off, others follow, and soon the price 
level deteriorates to ruinously low levels. In such cases it is extremely 


* Record, 86th Cong., pp. 183-184. 
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difficult to determine whether all the resulting price reductions were 
made in good faith or not. 

Which of the above circumstances come within the jurisdiction of 
existing law is not completely clear. But the record of these hearings 
indicates that during the last few years there has been extensive and 
continuing price discrimination in the dairy industry; and as a result 
many smaller rivals have been seriously injured. Critics of the price 
discrimination sections of our antitrust laws often hold that these 
laws are overly concerned with protecting competitors rather than 
competition. However, there is abundant evidence that in the dair 
industry price discrimination tends to destroy competition through 
the accumulation of individual injuries. When such injury to indi- 
vidual competitiors is inflicted because of the sheer market power of 
large rivals, I say this is a legitimate area of public intervention if we 
truly wish to maintain eflectiv ely competitive market structures. 
Therefore, there seems to be a need for legislation clarification of 
section 2( b) of the Robinson-Patman Act which, under existing judi- 
cial interpretation provides that price reductions to meet the low price 
of a rival is an absolute defense of price discrimination. 

Even more important than limiting this good-faith defense is the 
need for developing procedures to expedite enforcement of existing 
antitrust laws. The record demonstrates that the effects of price dis- 
crimination on small competitors and on competition may be imme- 
diate and so severe that existing relief procedures are too slow to cope 
with them. As one victim of the price discrimination of a large dairy 
firm put it, “The simple signing of a consent decree after all the 
damage has been done has little effect.” 

It seems appropriate, therefore, that procedures be developed where- 
by the disastrous effects of price discrimination may be prevented from 
doing damage that cannot be remedied effectively once it has been 
inflicted. This calls for some prompt procedures for issuing cease and 
desist orders similar to those available to the Food and Drug Admin- 
istration. The future health of the dairy industry is at stake. 

As I interpret the provisions of H.R. 8841, they would establish a 
feasible procedure for preventing, before it is too late, the disastrous 
effects of certain forms of price discrimination practiced i in the dairy 
industry. 

Perhaps even more basic to the preservation of an effectively com- 
petitive dairy industry than any changes in existing antitrust laws i is 
vigorous and expanded support of our ‘antitrust enforcement agencies. 
I know that this is an old and recurrent plea of those interested in 
maintaining a competitive economy. But I mention it here because if 
we really are interested in maintaining a competitive dairy industry, 
and this is true of other American industries, the biggest single step 
that can be taken is to provide for increased facilities and personnel 
to enforce our existing laws. I may be somewhat biased because of my 
own interests, but I think it is especially vital that these agencies be 
empowered and encouraged to collect and analyze more basic informa- 
tion on the changing market structure and organization of our econ- 
omy. Our knowledge of the economic health of an economy, like that 
of individuals, should not be left to chance. The economic anatomy 


* Record, 85th Cong., p. 580. 
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of a private enterprise economy requires continuing inquiry into its 
basic functionings. And often the only way reliable information upon 
which such inquiries can be based is that developed by Government 
agencies. 

In this connection, I think that these agencies (perhaps the FTC is 
the most logical one to do this) should have special economic research 
sections for continuing study of our leading industries. Such research 
sections would be staffed by persons especially qualified in particular 
fields; they would have the opportunity and obligation to keep abreast 
of the current market structure and performance in particular indus- 
tries. Because of the importance of the dairy industry, I think it 
would be well to provide the funds to create a Dairy Industries Re- 
search Section within the FTC in the near future. 

The record of these hearings demonstrates clearly that many small 
businessmen are convinced that action at the national level is needed to 
preserve competition and create equal opportunities for small business- 
men. For example, 24 dairy operators in Boston petitioned the Select 
Committee on Small Business to come to their aid. One operator ex- 
pressed the views of many others when he concluded his letter to Con- 
gressman Wright Patman by saying: 

We have done our best to straighten out this unfortunate situation, but it 
looks very discouraging. It doesn’t seem possible to me, that a thing like this 
could happen in this great United States. Please, gentlemen, come to our 
rescue.” 

I can only add to this that it is not necessary that this continue to 
happen in the future. 

Mr. Steep. Thank you, Dr. Mueller. 

While you have only dealt with excerpts from your statement, your 
oe" statement will be accepted in the record as though you read 
it all. 

Since we began our hearings, we have been joined by Congressman 
Brown of Missouri, a member of our subcommittee, and Congressman 
Frank Stubblefield of Kentucky, who also has been keenly interested 
in this problem and we have been joined by Congressman Robison, 
who is also a member of the subcommittee and has done a lot of work 
in this field. 

Congressman Brown, do you have any comments you would like to 
make at this time? 

Mr. Brown. Dr. Mueller, this is a most excellent paper and you are 
to be congratulated. I wonder if you had an opportunity to follow 
through on any of the violations of the antitrust laws that we develped 
in our hearings to determine what action, if any, has been taken by 
Government administrative agencies ? 

Dr. Muetuer. I have not personally done so. I began preparing 
this statement just 3 weeks ago and have been involved, for the most 
part, in studying the record and preparing this statement. I under- 
stand that action has been taken against Adams Dairy and, of course, 
Borden’s in the case of evaporated milk. 


1° Record, 86th Cong., p. 594. 
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Mr. Brown. Thank you, Doctor. 
Mr. Steep. Mr. Robison ? 

Mr. Rosison. Professor Mueller, I am sorry that I had a commit- 
tee conflict which made it necessary for me to be late this morning, 
so that I was not here to hear all of your statement. However, re- 
garding that part I did hear, I would like to compliment you on the 
clarity of your evidence and the great amount of time you evidently 
put in on the preparation thereof ‘and to assure you I will give it com- 
plete consideration. 

Dr. Mueuier. Thank you, sir. 

Mr. Streep. Congressman Johnson, would you like to make any 
comment$ The committee is pleased to have you with us today. 

Mr. Jounson. I am pleased to be here. I appreciate your courtesy. 

Dr. Mueller, I would like to join in complimenting you on a very 
fine statement. I think you have done much to document the case 
for the position that we need not destroy competition in order to get 
units of an adequate size in order to keep the cost of an operation 
down. I am wondering if in your studies you have had the oppor- 
tunity to pursue what are the effects on consumer market prices when 
a monopoly has been established. 

Dr. Mutter. This is a subject that we have been studying in some 
work we have been doing at the University of Wisconsin. One of our 
Ph. D. candidates wrote a dissertation on the dairy industry in which 
he tried to measure this particular result. However, the market situ- 
ation today is in such flux because of periodic price disturbances, 
because of the entry of new firms and so on, that when we use data 
covering a number of years, they are distorted by these factors. So 
we haven’t been able to demonstrate this as clearly in one direction or 
the other as we would have liked. However, what we have found is 
that statistically there is a significant relationship between market 
concentration in particular local markets; that is, the share of total 
business done by, say, the four largest firms and the magnitude of 
dealer margins. In other words, after taking account of other vari- 
ables that we thought might have explained these differences, differ- 
ences in labor cost, differences in size of city, there is a definite tendency 
for dealer margins to be larger in more concentrated markets than in 
the more competitive markets. So available evidence does support 
this. 

Mr. Jounson. Well, speaking with the training you have as an 
economist, would you state in a general way what the expected conse- 
quences of monopoly, when established, would be in a given local 
market ? 

Dr. Murtuer. Well, certainly the empirical evidence from other 
industries indicates that there is a significant correlation between the 
structure of an industry—especially in terms of its market concentra- 
tion and the barriers to entry—and the profits of its firms. 

To take an extreme, agriculture has a vast number of firms and is 
extremely competitive. It speaks for itself. The steel industry, auto, 
chemicals, petroleum, and others, at the other extreme, have signifi- 
cantly higher profits. 
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Mr. Jounson. Would you agree with this statement or care to 
modify it, that the concern of this committee might run in two di- 
rections : the first is that the practices you have so well described this 
morning are used to destroy the freedom of small businessmen to con- 
duct their businesses in a reasonable and orderly fashion, and in that 
process the freedom of entry of firms into the dairy business has been 
certainly substantially weakened, or, to put it another way, small 
business is in the process of being destroyed, and competition has been 
significantly weakened by these practices; but secondly and just as 
important, this committee, as a representative of the people of the 
United States, should also be concerned for the longrun effect that 
such practices have, not only on the businessmen, but upon the ulti- 
mate consumer. Would you agree with that? 

Dr. Muetter. Yes, sir; completely. 

Mr. Sreep. Congressman Stubblefield, would you care to make a 
statement ? 

Mr. Srussierrerp. Mr. Chairman, I want to express my apprecia- 
tion to Dr. Mueller for appearing at this hearing this morning. We 
are certainly vitally interested in this situation. 

I would also like to take this opportunity to thank you for the 
help you have given to what remains of the independent producers, 
milk producers. Thank you very much. 

Mr. Streep. For the record, and for the benefit of our audience, the 
Chair would like to state that we are happy to have with us today 

many members of the National Independent Dairies Association. 
That association is now holding a convention in Washington. Many 
of these members have been witnesses before our subcommittee during 
the hearings we conducted. 

We would like to say again that we appreciate the fine cooperation 
that the National Independent Dairies Association and its members 
have given us. It was very helpful to this subcommittee in its work. 

We are also very pleased to note the presence this morning of stu- 
dents from Leonardtown, Md., High School. They are presently on 
tour in Washington, seeing the sights and learning what they can 
about their Government and the w ay it operates. For the benefit of 
the audience, the Chair would like to say that the Congress has two 
types of committees which conduct public hearings. We have legis- 
lative committees and then we have the special select committees such 
as this one here today. Our Small Business Committee is not a legis- 
lative committee. It has been set up as a factfinding body to keep 
the House of Representatives informed about the problems of the 
small business segment of our economy. 

This special subcommittee deals with the dairy industry. All of 
the complaints that have been looked into, both by the staff and 
at public hearings, have been brought to this subcommittee by Mem- 
bers of Congress at the request of their constituents. We have op- 
erated in many States because this problem is widespread. When 
price wars occur, naturally every consumer is interested in buying 
at as low a price as he can. It is often a feeling on the part of the 
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buyers that low prices are to be desired, and because of that, in the 
minds of some, it might appear that we are interested only in raising 
prices and making the public pay more. That is not so. This sub- 
committee is not interested in prices as such. We believe that only 
when there is free and open competition can the consumer have quality 
service and prices that are fair to him. Milk is the most widely and 
largely consumed item of food and we feel that there is no more im- 
portant industry in our country than the dairy industry. It is our 
purpose to determine the facts of the chaotic and unstable conditions 
in this industry today to see what recommendations can be made to 
legislative committees that might help insure that the traditional old 
tried and true American system of free enterprise be maintained. 

Dr. Mueller, in your statement you made reference to the value that 
the setting up of research sections in the Federal Trade Commission 
could have. I am quite interested in that suggestion and I wonder 
if you would elaborate a little more on what you have in mind in this 
connection. 

Dr. Muetier. When the Commission was originally set up, as Presi- 
dent Wilson envisioned it at the time, one of its main functions was 
to provide reliable economic information about private enterprise 
economy, both for Congress and for the Commission, so that legisla- 
tion could have a sounder, more basic economic foundation, and the 
Commission would be able to operate more effectively. However, as 
[ read the history of the Commission—I don’t pretend to be intimately 
familiar with its entire organization today—but I certainly know this 
particular objective of the Commission has never been achieved, or 

certainly not to the extent that its founder envisioned. I think we do 

have a number of basic industries in the United States which period- 
ically have antitrust or trade practice difficulties. What I had in 
mind is that we should have research divisions or sections which would 
have a staff of a minimum of one or two, but probably on the order of 
three or four, which would provide and procure continuing informa- 
tion about these industries and that this information would be avail- 
able to the Commission and to the Congress, when needed. 

We have this sort of thing in other parts of government. Certainly 
in agriculture we have many qualified researchers providing informa- 
tion useful in conducting existing programs and also upon which to 
base legislation. I think in the area of trade practices and broad 
antitrust policy, we have not done as much in this area as is desirable 
from the point of view of sound public policy. 

Mr. Srerep. Well, isn’t it true that the absence of having this type 
of reliable and technical information available constitutes one of the 
most serious problems in trying to enforce the present antitrust laws ? 

Dr. Muetier. I think that is absolutely correct, sir. 

Mr. Srerp. It is my personal opinion that if such a program could 
be developed, it w ould be a tremendous help to the Commission in the 
prosecution of antitrust violations. After you return home, if you 
will give this matter some additional thought and would like to write 
it out in more detail, I would be pleased to have the benefit of it. 
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There may be some possibility that we could develop some recom- 
mendations in this area, but I would like a more detailed outline be- 
fore any approach is made on it. 

Dr. Muetter. All right; I will dothat. 

Mr. Sreep. Mr. MacIntyre, do you have any questions? 

Mr. MacIntyre. No, sir; I don’t. 

Mr. Streep. Mr. Dalmas, do you have any questions ? 

Mr. Damas. I have no questions. Thank you. 

Mr. Steep. Dr. Mueller, on behalf of the committee, I want to thank 
you for the very fine work you have done here in the study and for 
giving us the benefits of your evaluation and analysis of a very trouble- 
some problem. We know that it will be most helpful to the subcom- 
mittee because we are trying to conclude the wide and burdensome 
gathering of information in “this field. We are anxious to finish as 
much of our work as we can and proceed with our report and our 
recommendations, as is required under the House resolution which 
created this committee. Your help here today will be of great benefit 
to the subcommittee in that regard. 

Dr. Muetier. Thank you, sir. It is a pleasure and an honor. 

Mr. Strep. There is another matter that has come to the Chair’s 
attention regarding a very current example of what can happen in a 
milk price war situation and what has been happening in many areas 
of the country. I am informed that Congressman Johnson of Colo- 
rado has with him today some factual evidence of a recent price war 
development. If he would be so kind as to do so, the committee now 
would appreciate Congressman Johnson giving us the benefit of this 
information. 

Mr. Jonnson. Mr. Chairman, I simply wanted to dramatize the very 
point that Dr. Mueller just made. Reading from the Miami (Fla.) 
Herald for Monday, April 4, I find an ad in the Grand-Way Discount 
Centers that one can get a half gallon of milk in Miami for 1 cent, 
along with a $5 or more food order, on Monday only. 

Now that was one special offer. On the opposite page the Publix 
Markets are advertising all brands of milk in half-gallon cartons at 
9 cents, again with a grocery order of $5 or more. This certainly 
means using milk as a come-on loss-leader, because no man can possibly 
buy the fluid milk, package it, and get it to the store at any such price 
or anything approximating such price. 

Notwithstanding the fine work of this subcommittee, and the atten- 
tion that the Congress has given expressing its concern against such 
abusive practices, certain groups continue almost in deliberate con- 
tempt of congressional intent to preserve competition. 

Mr. Chairman, in my own State of Colorado, the supreme court 
recently issued a very fine decision affirming a State law that one 
cannot sell below cost. This law provides the safeguard of both 
injunctive relief and treble damages. More widespread use of such 
relief is clearly needed. 

Mr. Streep. Congressman Stubblefield, I understand that the Ken- 
tucky State Legislature has also recently been giving some attention 


ry 


eo we Ce 


SMALL BUSINESS PROBLEMS IN THE DAIRY INDUSTRY 777 


to this below-cost selling problem. I wonder if you could give us a 
brief report at this time on what has been accomplished in your own 
State. I know that you have had a very active part in bringing that 
about. ’ 

Mr. Stussierretp. Mr. Chairman, your investigation in western 
Kentucky last year, particularly Paducah, where the situation was 
very bad, resulted in the general assembly passing legislation to con- 
trol the predatory practices of outside milk coming in to freeze out 
the little processor, the independent processor. We are very hopeful 
that this legislation will correct our dilemma down there. However, 
it will be somewhat up to the Interstate Commerce Commission to 
finally determine just how effective it will be. We certainly hope 
it will work out to the independent producers advantage, but your 
investigations directly resulted in this legislation being passed. We 
again thank you for the good help you gave us down there. 

Mr. Sreep: Now in addition to public hearings this subcommittee 
has held, a number of staff investigations in the field have been made 
and for the purpose of bringing the record up to date and making 
all this evidence available. ‘The Chair will now call on the committee 
research analyst and field investigator, Mr. Brooks Robertson, and 
ask him to present for the record the memorandums that will cover 
that part of our work. 


TESTIMONY OF BROOKS ROBERTSON, INVESTIGATOR-ANALYST FOR 
THE SPECIAL SUBCOMMITTEE ON SMALL BUSINESS PROBLEMS 
IN THE DAIRY INDUSTRY 


Mr. Rosertrson. Mr. Chairman and members of the subcommittee, 
Congressman Stubblefield, and Congressman Johnson, my name is 
Brooks Robertson and I am inv estigator- analyst for the Special Sub- 
committee on Small Business Problems in the Dairy Industry of the 
Select Committee on Small Business of the House of Representatives. 

At your request, I have prepared summaries of the results of in- 
vestigations that I have made for the subcommittee in various sections 
of the United States where the subcommittee has not as yet been able 
to schedule public hearings. These investigations, as well as those 
which led to public hearings, were without exception made at the 
request of one or more Members of Congress representing the areas 
involved, who had received complaints from their constituents relative 
to alleged i improper acts and practices noted in the dairy industry. 

Among the Members of the House of Representatives who requested 
formal public hearings were: Hon. John W. McCormack, Hon. 
Morgan M. Moulder, Hon. Byron L. Johnson, Hon. Charles H. 
Brown, Hon. John B. Bennett, Hon. E. Ross Adair, Hon. John 
Brademas, Hon. Randall S. Harmon, Hon. Clare E. Hoffman, Hon. 
Byron G. Rogers, Hon. Silvio O. Conte, Hon. Edward Boland, Hon. 
Tom O'Neill, and Hon. J. Carleton Loser. 

Complying with requests of several Congressmen in whose districts 
these investigations have been made, as well as in which public hear- 
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ings have been held, copies of the results, including confidential ma- 
terial, have been transmitted by you, Mr. Chairman, to the Federal 
Trade Commission, or to the Antitrust Division of the Department 
of Justice, for their assistance and guidance in looking into alleged 
law violations in this industry. As a result, complaints have been 
issued by the Federal Trade Commission and indictments secured 
by the Department of Justice; and it is understood that several in- 
vestigations are being made at this time by these two enforcement 
agencies of the Federal Government. 

With your consent, I shall read the summaries mentioned and re- 
quest that they and the attached affidavits, statements, photographs 
and other data mentioned be included in this record of the final hear- 
ings of this subcommittee during the 86th Congress, 

It is also requested that the confidential and other data received 
during these investigations and not included in the record, be re- 
ceived into the files of the committee for future reference. 

Greater Metropolitan Washington, D.C., area: 

This milkshed includes the area within a radius of approximately 
150 miles of Washington, D.C., and the marketing area served in- 
cludes Washington, the three nearby counties of Mary: ind, and the 
nearby area of Virginia. 

Early in 1959, the di airy industry of this area was, through the 
acts of the local operating division of the National Dairy P roducts 
Corp., thrown into a chaotic condition which condition affected the 
entire industry in this area from the individual dairy farmer pro- 
ducers through the various handler levels and, of course, the 
consumers. 

The Special Subcommittee on Small Business Problems in the 
Dairy Industry was requested to investigate this matter by Hon. 
Howard W. Smith, Member of Congress from the affected area, who 
had received numerous complaints “from farmer- producer constitu- 
ents. Complaints were also received from numerous individuals 
and concerns at other levels in the industry and the consuming public 
manifested its interest and concern as this situation was developing. 

On April 1, 1959, I was directed to make an aggressive, thorough 
and comprehensive investigation into this matter with a view to pro- 
viding information on which might be based a public hearing in 
W ashington, D.C., by your subcommittee. I was actively engaged in 
this inv estigation "for several months, during which time dozens of 
interviews were held with representatives of the industry at all levels. 
Maryland, Virginia, and District of Columbia health officials, officers 
of milk produce er cooperatives and retail outlets, including virtually 
all of the large grocery chainstores and supermarkets were inter- 
viewed. I attended numerous meetings and conferences held by the 
District of Columbia Commissioners and meetings held by other 
interested groups. 

As is well known, this alleged milk price war was widely pub- 
licized by radio, television, and the press, with the two “sides” pur- 
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chasing time and space on these media to present their respective posi- 
tions to the public on this controversy. 

Information obtained indicated that the largest processor and dis- 
tributor in the area, the National Dairy Products C orp. had taken 
the position that the price of the raw product from local sources 
was too high and their « continuing to pay it was rendering their posi- 
tion aeneueneen rt in this market. It was reported that this con- 
cern was making an effort to cause the District of Columbia health 
code to be relaxed to permit the importation, processing, and distribu- 
tion of milk from areas other than this milkshed and thus endeavor 
to avail themselves of a less expensive supply of raw milk. 

It appears that to offset this move and thus to preserve their mar- 
ket, the farmer-producers acting through their marketing coopera- 
tives, petitioned the Secretary of. Agric ulture to issue and make effec- 
tive a Federal milk m: arketing order for this area which was accom- 
plished and which became effective July 1, 1959. Under this order 
minimum prices paid producers for milk were established by the 
Secretary. 

The activities of your subcommittee in thoroughly investigating 
and following these developments closely were well known in the 
industry at all levels, as well as by health officials involved and shortly 
after July 1, 1959, the effective date of the Federal milk marketing 
order, the situation started to improve. The public hearings by 
your subcommittee, already postponed from a tentative starting date 
in June, were again postponed pending further resolution of the] prob- 
lems noted. The greatest contribution, it is believed, to the solution 
of the many problems, appeared to have come from the industr y itself 
and all segments participated. Late in July, it was decided by your 
subcommittee that the situation had so improv ed and that as all seg- 
ments were endeavoring to continue this improvement, it would not be 
necessary to hold public hearings at that time. 

Following your instructions, your staff has continued to observe 
and note further dev elopments in this area and will continue to do 
so. Should acts or practices reoccur that would tend to demoralize the 
industry and the market, the information already obtained and that 
the subcommittee is continuing to receive, will be available for an 
early public hearing into the matter. 

In view of the present status of the market in this area at this time, 
as described above, the only document offered into the record at this 
time is the attached statement of Mr. William B. Hooper, general 
manager of the Maryland and Virginia Milk Producers Association, 
which outlines some of the problems of the milk producers in this 
area and milkshed. 

Mr. Streep. Without objection, his statement will be received as 
a part of the record. 
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(The statement reads as follows :) 


STATEMENT OF MARYLAND AND VIRGINIA MILK PRODUCERS ASSOCIATION, ING., 


ARLINGTON, Va., BY WILLIAM B. Hooper, GENERAL MANAGER AND SECRETARY- 
TREASURER 


This statement relates to the situation and controversy with National Dairy 
Products Corp., Sealtest Foods, eastern division, in Washington, D.C. (for- 
merly trading under the name of Chestnut Farms Dairy) with respect to efforts 
by Sealtest to exert pressures upon producer organization to sell milk to Sealtest 
at its dictated price. 

The Maryland and Virginia Milk Producers Association is composed of ap- 
proximately 1,780 dairy farmers who have supplied the majority of the milk 
for the metropolitan Washington area for over 30 years. It is currently fur- 
nishing approximately 70 to 72 percent of all the milk utilized for fluid con- 
sumption in this area. The Washington market is also supplied by three other 
cooperatives and approximately 170 individual producers who are not affiliated 
with any organization or association, generally known as independents, who 
sell their milk direct to the handler. 

For over 30 years the producers on the Washington market have sold their 
milk to the various handlers on the basis of a basic price plus a quality premium 
earned by the individual producer for producing milk above minimum standards. 
The premium ranges from zero to 43 cents per hundredweight, according to the 
degree of quality attained by the individual producer. This premium is com- 
posed of two parts. Approximately one-half based on a Health Department 
rating made by the inspectors of the District of Columbia reflecting the sani- 
tary conditions and the cleanliness and procedures in the barn and surroundings 
and the condition and health of the cows. The other portion of the premium is 
based on the bacteria count of the milk at the farm; the maximum legal limit 
for bacteria count in the District of Columbia is 100,000 per cubic centimeter. 
The premium schedule of this association is based on a count under 20,000; 
between 20,000 and 50,000; if a producer exceeds 50.000 he loses that portion 
of the premium that is attributable to a low bacteria count. 

Historically the handler has paid this premium to the producer, or to its 
representative organization, for that portion of the milk which it utilizes in 
so-called class I sales, or in milk bottled for fluid consumption. Let it be noted 
that the handler does not pay any premium on any milk which does not earn 
this premium. The premium has averaged over the years approximately 40 
cents per hundredweight, on that milk which is applicable for premium pay- 
ments under the classified system. 

In 1958 the Maryland and Virginia Milk Producers Association requested a 
Federal order for the Washington market. At that time the association advised 
Sealtest and all other handlers purchasing milk from the association, that it 
would continue to sell milk on a premium basis. It should be borne in mind 
that the Federal order does not fix the premiums; on the other hand it does 
not prevent producers from selling their milk on a premium basis. The Federal 
order fixes only minimum prices, as evidenced by the negotiated premiums by 
producers in such markets as Detroit, Chicago, Baltimore, and many others, in 
all of which markets Sealtest operates and pays these premiums. The asso- 
ciation gave Sealtest clear notice that it expected to continue to sell Sealtest 
on a premium basis, the same as it sells all other handlers. 

All handlers participated in the publie hearings held by the U.S. Department 
of Agriculture to take evidence as to a Federal order for the Washington market. 
At that time neither Sealtest, nor any other handler presented any testimony 
objecting to the known premium requirement. The matter of quality premiums 
was fully discussed and the payment of these premiums was included in the 
public record in the Department of Agriculture hearings and were taken into 
consideration by the Department economists in arriving at the minimum price 
to be set by the Federal order for the Washington market. At no time, then 
or thereafter, in briefs or rebuttals did Sealtest file objections to the payment 
of the quality premium. 
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The recommended decision of the Secretary of Agriculture for a Federal 
order regulating the Washington market appeared in the Federal Register 
January 30, 1959, and set forth the class I price for the Washington market on 
a yearly average of $5.40 for 3.5 percent milk. This is as compared with the 
class I price then in existence of $6.22 for 3.5 percent milk. These prices do 
not include the quality premium. In other words, the Federal order recom- 
mended a reduction of approximately 82 cents per hundredweight. Actually 
because of varying class I prices then in existence to meet competitive situa- 
tions it represented a real reduction of about 46 cents on all class I sales. 

Early in February 1959, I was notified by Sealtest Representative Richard C. 
Charles that they were not making sufficient money and that they had decided 
that they would no longer buy milk from the association and pay the quality pre- 
mium, but that they would only pay the Federal order price; and that, further- 
more, they had made up their mind that they would discontinue making pre- 
mium payments effective March 1, and that if we did not accede to their demand 
they would then find other sources of milk to supplant the present supply. Their 
request was turned down by this association and effective February 26, 1959, 
Sealtest announced in the newspapers that they were going to begin importation 
of milk into this market from other sources, and that inasmuch as this milk 
would not carry District of Columbia permits and could not be sold in the Dis- 
trict of Columbia that the milk would be segregated and sold outside the Dis- 
trict in areas where it had permits; namely, in the State of Maryland. Sealtest 
publicly stated, and it is a matter of newspaper record, that they were doing 
this to exert economic pressure on the cooperative by decreasing their class I 
sales and thus increasing the local producer surplus and thus forcing down 
the producer price. 

Sealtest began bringing in milk from Pennsylvania, Maryland, and New Jersey 
which did not meet District requirements and did segregate this milk, and sold 
this milk in the Maryland area adjacent to Washington, D.C. They also im- 
ported bottled milk out of their Camden, N.J., plant to further exert pressures. 
Simultaneously they attacked the District of Columbia regulations and attempted 
to have the District of Columbia Health Department regulations amended so 
that this milk which now did not meet the requirements could meet thenf. Seal- 
test increased their importations of milk until it reached at one time as much 
as 40,000 gallons per day and forced the local producer milk to be diverted into 
manufacturing, namely, butter and powder, and did force the local producer 
price down as much as a dollar per hundredweight under normal return to be 
expected. 

At this same time Sealtest began an active campaign among the local producers 
attempting to persuade them to leave this association and to sell milk direct, and 
they offered as an inducement to producers a price of approximately 10 to 15 
cents per hundredweight higher than the association paid. 

This campaign, as outlined above, was carried on with increasing intensity both 
from the importation level and from the producer solicitation level until July 1, 
1959, when the Federal order became effective and they no longer could gain a 
price advantage through the importation of this milk. They then discontinued the 
importations of milk as of that date but intensified their solicitation of pro- 
ducers, offering special transportation inducements and fixed premiums in order 
to entice producers to come with them. Also, in their field service letters they 
predicted that producers would lose their markets if they did not come with them 
and drop the premium. 

In another area Sealtest began putting pressure on the association questioning 
the weights and butterfat tests of the producers, claiming differences between 
the standard weights and tests and those recorded by them at their plant; and 
at the present time are still withholding some payment to producers in an amount 
of approximately $30,000. 

To bring this statement up to date, at the present time Sealtest field solicitors 
are actively soliciting producers both in the area and out of the area to ship 
milk to them direct, offering them premium payments above the association’s 
price. They have offered to producers not holding District of Columbia permits 
a dual plant operation; namely, segregated milk if they can create sufficient 
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volume of this milk. They are still withholding part payments for the milk 
because of alleged shortages in producer weights, which matter if it cannot be 
reconciled any other way will be taken by this association into court in order 
to collect the funds due the producers. Finally even though the price of milk 
to Sealtest is materially reduced under that price which they were paying a year 
ago, the actual price to consumers is higher than it was a year ago. Yet in 
reading the published reports of National Dairy Products Corp. profits for 1959 
we find that net earnings showed a gain of 8.6 percent over 1958 and per share 
earnings went up to $3.51 which was 24 cents over 1958. 

This statement is presented to the committee as a factual record of the activity 
of the Sealtest Foods Division in Washington attempting to weaken the effec- 
tiveness of this farmers cooperative through an all-out effort to break the local 
producer price. It may be of interest to note that the local producer price is 
less than the price to producers in many adjacent markets such as Virginia, 
New York, and New England. We wish to point out to the committee that this 
all-out effort must obviously be one into which very large sums of money are 
spent for expenses and to point up the effort made to reduce the farmer income 


while at the same time they publicly announce the highest net earnings in the 
history of the corporation. 


This association up to the present time has successfully withstood the tre 
mendous impact of the National Dairy Products Corp. resources and its pro- 
ducers have maintained its solidarity; actually there have only been seven pro- 
ducers who have accepted Sealtest’s proposition and left the association ; but this 
association is very small as compared to the National Dairy Products Corp. and 
its resources are limited; how long we can continue to meet this impact is a 
question which disturbs all of us. 

Mr. Ropertson. Upper Bay, Sacramento and San Joaquin Valley, 
Calif., area: This area includes the cities of San Francisco, Ber ke- 
ley, and Oakland, and the rather extended section north of San 
Francisco, the milkshed adjacent to Sacramento and the entire San 
Joaquin Valley south to and including the area adjacent to Los 
Angeles. 

The Special Subcommittee on Small Business Problems in the 
Dairy Industry was requested to investigate the problems of milk 
producers and independent processors by Hon. John J. McFall, Hon. 
Harlan Hagen, and Hon. B. F. Sisk, Members of Congress repre- 
senting districts in this area. 

Requests for the investigation which I made during the week of 
October 26-30, 1959, were received as a result of complaints from 
the constituents of these Congressmen and from the Associated Inde- 
pendent Dairies of America, San Francisco, as well as from several 
milk producers’ cooperatives concerning practices employed by the 
major processors and distributors of milk and other dairy products 
in the area described. 

The Association of Independent Dairies has a membership of 
approximately 22 which concerns appear to be all of the independents 
that are left in this area at this time. This group has, since the 
completion of my investigation, filed a suit in the State courts of 
California against the major dairies alleging violations of the State 
law. A large percentage of the complaints received were from many 
independent producers presented, in some cases, through the particular 
cooperative to which they belong and all allege unfair treatment by 
the major dairies. 

The situation in California is unique in that there appear to be 
no effective bargaining cooperatives such as found in other areas 
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and the individual producer in a large majority of the cases has no 
alternative but to negotiate individually with the particular dairy 
to which his milk is sold. The State law provides a minimum price 
to be paid to producers as well as a maximum price to be charged 
consumers and the difficulty in which the producers find themselves 
is brought about through the terms of the contracts through which 
the milk is purchased and the various bases of utilization as class I 
and class II. It is alleged that an actual feudal system is in effect 
in this connection and that the major dairies who purchase the raw 
product from the producers are arrogant and unfair to the producers 
in their arbitrary handling of the contracts and their determination 
of the usage and subsequent payments. In general, the complaints 
describe the agent of the purchasing dairy as submitting a contract 
to the producer calling for delivery of a certain percentage of his 
production at the class I rate, sometimes as low as 50 percent of his 
entire daily production. The purchaser will then require the pro- 
ducer to sell him the balance of his production at the class II or 
manufacturing rate. There appears to be no successful appeal chan- 
nel open to these producers and history has shown that if the pro- 
ducer objects to this usage ratio, the big dairy will cancel the con- 
tract, summarily, thus causing the producer to become a grade B 
producer with all of his milk going to the manufacturing plants at 
the low class II rate. It is further alleged that once a producer has 
failed to comply with the terms of the large dairy and his grade A 
contract, has been thus canceled, he finds it impossible to get a con- 
tract with another dairy and hence remains a grade B producer 
indefinitely. 

Information tending to confirm these and other charges of unfair 
practices in the industry as described above was received from the 
following: 

California Milk Producers Federation, San Francisco, Calif. 

DeLash Distributing Co., Patterson, C alif. 

Charles J. DeMartini Dairy, Petaluma, Calif. 

Pete Van Ruiten Dairy, Artesia, Calif. 

Delbert F. Bettencourt, Gustine, Calif. 

John Verboon, Hanford, Calif. 

Jack W. Lowe, Hanford, Calif. 

Wallace R. Clark, Hanford, Calif. 

The information ‘provided by the above concerns was received on a 
confidential basis and is included in the committee files for future ref- 
erence. Additional information received and submitted herewith for 

inclusion in this report is as follows: 
1. Resolution No. 11, dated November 2, 1959, of the Western Dairy- 
men’s Association. 
2. Statement on vertical integration and contract buying in the 
dairy mawnay of the California Milk Producers Federation, dated 
September 29, 1959. 

3. Statement of experiences of the Central ValJ2y Milk Marketing 
Association with milk distributors, dated October 30, 1959. 

4. Statement of Virgil E. Ernest and Nelson S. Riddle, doing busi- 

ness as Laurel Farms, Tulare, Calif., dated November 9, 1959. 
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Mr. Sreep. Without objection, the material will be received for the 
record. 


(The material referred to reads as follows :) 


RESOLUTION No. 11, WESTERN DAIRYMEN’S ASSOCIATION, NOVEMBER 2, 1959 


Whereas the dairymen of the San Joaquin and Sacramento Valleys have been 
discriminated against by the distributors due to cancellation of grade A con- 
tracts because of membership in producer organizations ; and 

Whereas the major milk distributors of California are creating through their 
contracts, a method of buying manufacturing milk through grade A contracts, 
which is proving unfair to the producers ; and 

Whereas the major milk companies refuse to accept assignments of the 
producer organizations, therefore hampering their growth ; and 

Whereas many of the major milk distributors are encouraging vertical inte- 
gration and establishing large grade A dairies in the San Joaquin and Sacra- 
mento Valleys with 100 percent contracts, but refusing these same types of con- 
tracts to independent producers ; and 

Whereas these same distributors are encouraging distributor controlled trans- 
portation which has proven unfair on hauling rates which are charged against 
the producer ; and 

Whereas discrimination by some of the major milk processors against the 
smaller dairyman by pricing milk in different categories in Tulare and Kings 
Counties ; and 

Whereas the unfair practice of the pricing of buttermilk has resulted in dis- 
crimination against consumers in the San Joaquin and Sacramento Valleys with 
price differential going to Los Angeles market shed area consumers: Therefore 
be it 

Resolved, That the Western Dairymen’s Association, at their Tulare meeting 
open to all producers with Congressman Harlan Hagen as guest speaker, wish to 
encourage the House Select Committee on Small Business to hold congressional 


hearings ‘in the city of Tulare, county of Tulare in the San Joaquin Valley of 
California, to help alleviate these problems. 





STATEMENT ON VERTICAL INTEGRATION AND CONTRACT BUYING IN THE Darry IN- 


DUSTRY MADE BEFORE ASSEMBLY FACTFINDING COMMITTEE ON AGRICULTURE, 
FRESNO, CALIF., SEPTEMBER 29, 1959 


Mr. Chairman and gentlemen of the committee, my name is Lynn Bramkamp. 
I am manager of the California Milk Producers’ Federation, which is composed 
of 17 grade A associations representing some 1,600 producers who operate dairies 
in the 44 northern California markets, and ship their milk into practically all 
markets in the State. 

My purpose in appearing before this committee today is to tell you about some 
of the situations in existence in the milk business, and to apprise you of develop- 
ments which are beginning to involve dairy farmers in verticle integration and 
the bad effects of this. 

In our opinion, verticle integration involves control of the product from pro- 
ducer clear through to consumer. In examining this situation of who has con- 
trol, it is well to understand there are several types of control, both direct and 
indirect, running the gamut from financial control through that thought control 
which is inherent in the producer’s fear of losing a grade A market because of 
noncompliance with a distributor’s wishes. 

The direct control of integrated production and sale is becoming more of a 
problem to us as distributors purchase dairy ranches, or interests in them, and 
in paying for the milk supplied from these ranches, allocate a disproportionate 
share of class 1 usage to these ranches. Because milk is purchased on a classi- 
fied price basis, it is possible for a distributor who ships to himself to pay him- 
self 100 percent class I for all his production, thereby leaving his independent 
shippers to carry whatever surplus or standby supply the plant has. While 
many distributors now own interests in producing ranches, not all carry their 
paying practices to this extreme. But it is an increasing problem, and one we 
feel bears watching, and probably correction before it becomes too widespread. 

Our experience has been that any new device tried by a distributor, and found 
to be profitable, is like a virus. It spreads with remarkable speed to others, who 
apparently are always on the lookout for a new gimmick to latch onto. 
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While this is the most direct form of control, we have others more insidious, 
and of longer standing. Contract farming is “old hat” to milk producers in Cali- 
fornia. We have for years produced milk under contracts which are written 
by the distributor, with the producer having absolutely no opportunity either 
to influence the terms, or to modify them. In addition, there is no uniformity 
among contracts, much variation existing among those issued by the same com- 
pany, and particularly by different branch operations of the same company. 

Our California milk law was passed for the berefit of the producer and the 
consumer. At a later date, distributors secured their protection and it must be 
stated they did a better job of it than did producers. The law is purportedly 
for the protection and benefit of all producers and all consumers and distributors 
regardless of where they are. Under the concept that equity requires any law to 
be administered so that it affects everyone equally, we should expect that the 
milk law provides as equal an opportunity for the producer in Tulare as it does 
for a similar-sized producer in Los Angeles, for example. But this is not the 
case. 

A great deal of variation exists in production and usage, and in pricing pat- 
terns among the various areas of the State. This is particularly true with 
respect to the prices and conditions of sale surrounding the class 2 usage of 
milk: that which gets into buttermilk, ice cream, cottage cheese, etc. (exclusive 
of butter, powdered milk, and hard cheese, which are class 3 products). 

These dissimilarities have forced many producer leaders to raise the cry of 
“discrimination” with respect to the various plans regulating the sale of fluid 
milk and byproducts in California. Specifically, northern California producers 
point accusingly to provisions, and prices, in southern California orders which 
make higher usage and a preferred position easy for local producers in those 
areas, while at the same time tending to block valley supplies from sharing in 
that market. 

One example will illustrate this. In northern California orders, year-round 
diversion of milk is provided for, whereby a distributor can contract with a 
producer in the valley, let us say, and when the distributor doesn’t need the 
milk, it can be diverted to a nearby manufacturing plant. The guarantee still 
can be pooled and the producer paid his share of the market’s class 1 usage, even 
though the milk did not physically arrive in the market, or was not actually 
used in the bottle. Thus, producers operating under this provision, have a much 
better chance of sharing in a metropolitan market, with this flexibility to pro- 
tect the distributor from burdensome supplies in his plant which he cannot use. 

Contrariwise, southern California markets do not have this provision. Any 
milk, to share in the southern California class 1 usage, must physically be 
shipped into the market. Consequently, milk from valley shippers is bought 
largely through country plants, which hold back some part of the supply from 
the city area. True, that milk which gets to the city pays the city class 1 price; 
but when the milk stays in the country, it receives only the manufacturing usage 
price. Hence, the valley shipper whose milk eventually reaches southern Cali- 
fornia is only a seasonal supplier, his milk being needed in the short months 
of fall production, but not wanted in the spring months of heavier local produc- 
tion. Obviously, this not only is detrimental to the valley shipper, but permits 
the local southern California shipper to secure higher-than-normal usage in class 
1, and a higher income level. 

Another example is in the level of class 2 prices currently in effect. At recent 
northern California hearings, this price was increased so that some improve- 
ment to northern shippers has resulted. However, a comparison of prices in 
two markets will illustrate my point: 

Present Los Angeles class 2 price, $3.885 hundredweight f.o.b. plant. 

Present Oakland class 2 price, $3.454 hundredweight f.o.b. ranch. 
In order to get a fair comparison, it is necessary to convert these prices to the 
same location, and the following illustrates this process: 

F.o.b. ranch comparisons Los Angeles, $3.885, 14 cents in-haul ; $3.745 f.o.b. 

ranch. 

F.o.b. ranch comparisons Oakland, $3.454 (already f.o.b. ranch) $3.454. 
The difference shows the Oakland shippers receiving 30 cents hundredweight 
less for class 2 milk at the ranch (where the bills are paid). 

F.o.b. plant comparison Los Angeles, $3.885 (already f.o.b. plant). 

F.0.b. plant comparison Oakland, $3.454 plus 36 cents in-haul, $3.814. 
While still short, this figure is much closer. 

In San Francisco, a special situation exists because of the request of the 
producer association of that area: 
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For the first 13 percent of class 2 milk over the class 1 usage, full freight on 
the in-haul is permitted, against an f.o.b. plant price of $3,654. 

F.o.b. plant price, 43.654, 36 cents in-haul equals $3.294 f.o.b. ranch price. 
This compares with the Oakland f.o.b. ranch price of $3.454, and the Los An- 
geles price of $3.745. (Many of our valley producers earnestly believe this San 
Francisco pricing move was an effort by the local producers to exclude milk 
from the valley, particularly for the market’s heavy cream usage, by making it 
unprofitable to ship into this market.) 

The above pricing illustration, we believe, can be expressed best as a tend- 
ency on the part of the bureau of milk control to set a price they think the 
distributor should pay, rather than a price the producer should receive. In our 
opinion, this results in discriminatory pricing and unequal treatment of pro- 
ducers in varying areas of the State. 

There are many other problems which need correction, either by a change 
in administration of the law or by a change in basic milk law. Among these 
are the following: 

(1) The problem of standby milk: who supplies it, and who gets paid for 
supplying it, under a situation in which the valley producers stand by with 
a supply for terminal markets, but in which the higher usage goes to the termi- 
nal market direct shippers who get the standby price, through the class 1 price 
they receive. 

(2) The problem of country plant charges, presently assessed to the pro- 
ducer, but in our opinion properly a cost to the consumer, for whose benefit 
the plants are maintained (if not for the processor’s benefit primarily). 

(3) The problem of valley milk participating in terminal market usages, on 
a year-round basis, rather than a. seasonal basis only as presently is the case 
in most circumstances. In this latter problem, our members wonder why it 
wouldn’t be possible to devise a method whereby any supply which is needed 
for the fall months is also considered as needed for the spring months. ln 
other words, if 100,000 pounds of milk per day is needed in the fall, but not in 
the spring, then 100,000 pounds of class 1 usage should be given the producers 
who furnish the fall supply, for their spring milk, whether or not their milk 
actually gets into the terminal markets in the spring. 

In general, these variations in distributor buying practices have created a 
situation whereby producers, affected largely by the same costs, and operating 
under the same law, have blend incomes varying from $3.42 to $5.32 per hun- 
dredweight. 

We believe that the low contracts largely in effect in the valley areas, which 
guarantee producers 50 percent class 1 on some base selected by the distributor, 
are a vehicle whereby distributors insure they will secure a supply of milk for 
fresh byproduct uses, a supply which cannot be pirated by someone who doesn’t 
have it under ironclad contract. This supply is needed for all markets in the 
State; yet it is largely the valley producer who is required by this contracting 
practice to supply it. 

As an indication of the degree of independence a producer holding one of 
these contracts has, meet Joe Smith, whose production is 1,000 gallons of milk 
per day, and whose contract is for 700 gallons, and guarantees him 350 gallons 
per day, class 1. That means 650 gallons of manufacturing milk is required of 
Joe, yet he must produce it under grade A conditions and at grade A costs 
(which are presently higher than his class 1 price). Joe got tired of this situ- 
ation and decided to reduce his production to a more nearly balanced position. 
He sold cows, and brought his production down to 500 gallons, being willing to 
supply for 150 extra. Alas, poor Joe. The fieldman for Blitz Creameries came 
around the next week and informed him that he had a new contract—sign 
here—for 350 gallons which now guaranteed him only 175 gallons per day. 
The arithmetic of this is simple: His first contract was for 700 gallons (or 
70 percent of his production), with a guarantee of 50 percent. His second 
contract was for exactly the same percentages, both of production and of guar- 
antee. Joe found that in his efforts to pull himself up by his bootstraps, he 
slipped onto the escalator—and this escalator only goes down. 

Obviously, Joe Smith was helpless to increase his blend return by reducing 
his production. So Joe decided to organize with his neighbors to secure some 
bargaining power so that he could make such a change and get a better blend 
return. In the past 2 years, this process was tried, and unfortunately the pro- 
ducers who made the effort took a fearful beating from distributors who unani- 
mously closed ranks and successfully fought off this attack in their way of 
buying milk from individuals, with distributor control over contracts absolute. 
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More recently, the bureau of milk control in northern California established 
a higher class 2 price than previously, as indicated in my earlier discussion of 
prices. Most distributors have paid this increased price; many have advised 
their producers that they didn’t want excess milk at this higher price, and the 
producer should dispose of it himself. Rallying to this need, several producer 
associations have been picking up this unwanted milk and marketing it else- 
where for their members, with varying degrees of success, but in most cases 
ut a price higher than the producer would have received had it been marketed 
by his own distributor. But a few distributors found it irksome to pay this 
additional price, yet wanted the milk in another of their plants, and began 
setting up roadblocks in the way of it. 

Basically, they needed this supply, because manufacturing milk supplies are 
drying up at a rapid rate in California. From now on it is almost axiomatic 
that at least the fresh byproduct needs of California distributors must be sup- 
plied from grade A surplus milk. The plants of these distributors needed the 
milk, but the bureau had been firm in stating that if they maintained control 
over what happened to such milk, they must pay the regulated price according 
to its usage. And it happens that most of the plants to which this milk might 
be diverted were producing products which are classified as “Class 2” under 
the law. 

Many schemes have been developed by the few distributors involved in these 
highjinks. One was to tag a given day’s production as “manufacturing milk,” 
and then to divert such milk to another plant of the same ownership to be paid 
for as “manufacturing milk” only and not at the classified price. Another was 
to bring the producer a letter which he “voluntarily” signed, indicating he was 
delighted to have his distributor buy the milk from him as manufacturing, but 
not as regulated milk. 

Fortunately, both of these gambits were stopped by the bureau, who ruled 
that the distributors involved still maintained control over the milk and there- 
fore had not avoided the regulated paying price. With this setback, the dis- 
tributors dug up another one. Producers were advised that if they didn’t want 
the distributor to handle the milk, all they needed to do was tell him and he’d 
release it. The bureau is currently wrestling with this one, which is somewhat 
a borderline case. 

We insist that producers wouldn’t have the courage to tell their distributors 
that they didn’t want the milk picked up. After all, contract renewal time is 
coming, and maybe the distributor will remember that excess milk thay let him 
have, when he sets up their new guarantee. 

Because of the necessarily slow step-by-step program the bureau feels it must 
follow to exhaust its administrative relief and to secure evidence of evasion 
of the paying price through audits of distributors’ books, some of our producers 
have become impatient and are urging faster action. To this degree their fears 
are justified: any unwarranted delay in stopping these procedures may en- 
courage other distributors now paying the plan prices to dabble in roadblocks 
themselves. And producers fear that any general violation of order paying 
prices will be extremely detrimental to the well-being of the industry, the pro- 
ducer in particular. 

We are in constant touch with the bureau in connection with this problem. 
They assure us they are making all possible speed toward a solution but must 
have audited figures upon which to act. Be that as it may, we urge them, 
and wish to advise you of this urging, to be firm, quick, and unyielding in their 
efforts to stop this practice in all its manifestations, and at once. Where border- 
line cases exist (and the distributors, believe us, are extremely adept at dressing 
up their actions to make them as borderline as possible), we fear that hesitancy 
will lose them—and us—the battle. 

To summarize: 

Many problems exist in the milk business, among them, and of increasing 
importance, the problem of control of production by distributors, directly through 
vertical integration and indirectly by contractual practices. 

We believe that the law gives a clear mandate to treat all producers and all 
areas alike, lest discrimination creep into the administration of that law. 

We believe that the terms of the law, and the pricing plans issued under the 
law, are crystal clear as to how the distributor should buy milk, and pay for it 
on a classified basis. We believe that at least some distributors are making 
strenuous attempts to evade the spirit, if not their interpretation, of the letter 
of the law. 
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We know our representatives on this committee are alert to the dangers to un- 
organized and individually weak producers from a too-strong control over produc- 
tion by distributors. We believe you know that we are less than masters of our 
fate under our present buying practice situation. 

We hope the committee will see fit to aid us in the development of an amend- 
ment to the law which will clarify some of these problems. In the case of the 
control of production by purchase of production facilities, and the allocation of 
full class 1 usage to such production, we believe this is an unfair advantage which 
must be stopped. We suggest that it be made illegal for a distributor to allocate 
to his own production more than the uniform share of his class 1 usage, which he 
also allocates to all his producers, unless he started as a producer and went into 
distribution as a means of marketing his own milk. In this event, it would be 
unfair to penalize him for allocating to his own production as much usage as he 
ean sell, in the light of his investment sequence. 

We'll be happy to confer with your committee at any time in the development of 
the details of this request. 

Thank you for the opportunity of discussing these problems with your com- 
mittee. 

Respectfully submitted. 
LYNN BRAMKAMP, 
Manager, California Milk Producers’ Federation. 


EXPERIENCES OF CENTRAL VALLEY MILK MARKETING ASSOCIATION WITH 
MILK DISTRIBUTORS 


Central Valley Milk Marketing Association is a California corporation, organ- 
ized as a cooperative association under chapter IV of the State agricultural 
code, and it was formed by milk producers in the lower San Joaquin Valley who 
are engaged in the business of producing grade A market milk sold in raw 
form to various distributors. Because of its long name it is generally known 
as CVMMA. 

The primary function of CVMMA is to act as exclusive agent of its members 
to sell their milk to distributors. It was chartered by the State in October 1956 
and by early December 365 milk producers in the lower San Joaquin Valley 
became members. During the spring months of 1957 membership in this asso- 
ciation extended northward into the Sacramento Valley and eventually mem- 
bership reached a total of approximately 500 milk producers in the central 
valleys of California. It was obvious that these farmers reached the decision 
that it was to their best interests to join together and support this association 
as an agency to act fur them collectively in bargaining for the sale of their milk. 
It was not the object of the association to enter into competition with the dis- 
tributors who were then buying this milk but only to act as an agent for the 
various members and to be their voice in the marketing of grade A milk in an 
orderly manner. The total milk production of the entire membership of the asso- 
ciation represented approximately 70 million pounds of raw milk per month. 

The board of directors engaged management and other personnel to carry 
on the functions of the association and attempt to gain recognition of it by the 
distributors in California. The board of directors directed management to 
adopt a “hat in hand” policy, in attempting to deal with the distributors. This 
policy was carefully pursued by management, and every distributor was 
approached with humility by management. 

The principal national distributors operating in California are Borden’s, Fore- 
most Dairies, Carnation Co., Arden Farms, and Meadow Gold Division of 
Beatrice Foods Co. However, CVMMA had no members who were then selling 
milk to Meadow Gold. 

Dues of the association to be paid by members were created and assessed at 
the rate of 5 cents per hundredweight. A system of collecting these dues was 
established by way of partial assignment signed by each individual member, 
and these were presented to the distributors involved in each assignment. 
When these assignments were presented the distributors, most of them refused 
to honor the assignments. In addition to the national milk distributors already 
named, Safeway Stores operates in the milk business in California. 

Early in 1957 all of these large purchasers of raw milk, one after another, 
announced a policy to this association which they asserted to be of long duration, 
to the effect that they preferred to deal directly on an individual basis with 
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each producer and they asserted this to be an established and wnalterable 
practice, that they did not intend to deal through an association which they 
termed as an intermediary or third party. Therefore, they would not recognize 
the association. They accused the association of being a middleman interrupt- 
ing a long-established relationship existing between their company and the 
producers from whom they buy milk. As a result of the association’s activities 
in March 1957, Adohr Milk Farms, which operates in lower California, canceled 
the contracts of eight producers because of their identity with the association. 
Also, Carnation Co. canceled six contracts of members of this association, 
specifically under a clause contained in the contract of Carnation Co. prohibit- 
ing the producer from becoming a member of an association authorized to 
bargain for the sale of their milk. Besides Adohr Milk Farms of Los Angeles, 
another large local California organization known as Knudsen Creamery Co., 
asserted itself against the association. 

All of the major companies except Meadow Gold and the local companies 
which have been named caused their field representatives from time to time to 
contact the members of CVMMA for the purpose of criticizing its existence or 
threatening the producer that he would lose his market unless he withdrew from 
the association as a member. This program of attacking the association was car- 
ried on persistently for a course of approximately 2 years, so that by December 
1958 which was the first cancellation period provided for under the bylaws of 
the association, the distributors had threatened the producer members to the 
extent that they became imbued with fear that they would lose their markets, 
and consequently, approximately 70 percent of the membership gave notice of 
termination of their membership, which took effect in June 1959. The domina- 
tion of the distributors over the producers exercised in the fashion of coercion 
and threats become so great that in each case where a member would send in 
his termination notice he would be required to send to his distributor a copy 
of the termination notice which enabled the distributors in each case to keep 
track of those of its producers who had or had not withdrawn from the associa- 
tion. Then, late in the spring of 1959 the distributors caused each of those who 
had not withdrawn to be notified that their contracts would be canceled because 
of their membership in the association. 

This campaign to destroy the association was in the main carried on by word 
of mouth through field representatives, but in some instances some of the dis- 
tributors had the boldness to express themselves by individual letters sent to pro- 
ducers to the effect that the association was not lawfully organized and that they 
were not lawfully members of the association, and as a consequence of this 
campaign the large majority of the producers who belonged to the association 
decided that they would get out one way or another. Some of them employed 
subterfuges by transferring their herds, and so forth, in order to effect disquali- 
fication as a member and thus avoid the obligations of membership. There were 
approximately a hundred producers in the lower San Joaquin Valley who re- 
fused to give up their membership in accordance with the bylaws, but who faced 
the possibility of losing their markets and a policy of releasing some of these 
people was urged on the association. Therefore, some of these were released 
under expulsion provisions contained in the bylaws, and as to these who were 
released in this fashion, some of them continue to support the organization. 

Others who unalterably refused to give up their membership have lost their 
contracts with their main distributor and are now selling grade A milk at manu- 
facturing prices as grade B milk and the distributors involved refuse to deal with 
these people on the basis of a grade A contract because of their membership 
in the association. 

CVMMaA in collaboration with other producer associations caused a bill to be 
introduced in the 1959 session of the California Legislature known as Senate bill 
1116, the object of which was to establish the right of a farmer to join a bar- 
gaining association created for the purpose of marketing the product of his la- 
bors, and this bill did further provide for protection to the farmers who had 
become members of such an asociation by prohibiting certain unfair practices 
that might be pursued by the buyers of his product, preventing such practices as 
the milk distributors indulged in in their attempt to destroy CVMMA. On the 
occasion that this Senate bill was heard before the Agriculture Committee of 
the Senate only milk distributors appeared in opposition to it through their legal 
counsel and as a result of the hearing the bill lost. It was after the milk dis- 
tributors succeeded in defeating this bill that they launched the final campaign 
to cause members to get out of the association. 
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The association is still in existence, but has lost the large percentage of its 
membership. 
Noet A. DIAMOND, 
Assistant General Manager. 
OcrTosBeER 30, 1959. 


I, Virgil E. Ernest, and my partner, Nelson S. Riddle, doing business as Laurel 
Farms, began a dairy operation at Tulare, Calif., on September 1, 1956. We 
shipped our grade A milk to Adohr Farms, Inc., who have a receiving plant in 
Tulare. This plant is managed by Mr. C. O. Wiseman. It was at this time that 
our first contract with Adohr was signed. This contract was not discussed; I 
was told by Mr. Wiseman that I could come to the plant and sign their standard 
contract which would require us to ship 75 pounds butterfat daily. I was prom- 
ised by Mr. Wiseman a better deal if I would purchase more cows by November 
1, 1956. We borrowed some more money and purchased extra cows. This in- 
ereased our financial burden to the limit. 

On November 1, 1956, we signed a second contract with Adohr Farms, Inc., 
which was identical with the first except the second called for us to ship 130 
pounds of butterfat daily. Again, as in the first, there was no discussion con- 
cerning particulars. I was told by Mr. Wiseman that I could come to his office 
and sign a contract calling for a larger amount of milk to be shipped to them. 

A few weeks later I was approached to join the Central Valley Milk Market- 
ing Association. This we did. 

A short time later Mr. Wiseman visited our dairy and informed me that under 
no circumstances would Adohr Farms do business with a marketing group. He 
asked me if I had joined. I refused to tell him. 

Mr. Wiseman and another man, who was introduced only as having a connec- 
tion with Adohr in southern California, again called at the dairy and informed 
me that I would have to come to the office and sign a new contract. When I did 
not do this, Mr. Wiseman told me that they would not want to do business with 
anvone who did not sign. I did not sign the third contract. I felt I could not 
sign a third contract, because CVMMA now had the authority to do any bar- 
gaining for us. Legal counsel for CVMMA informed me that this was the case. 

On April 26, 1957, Adohr Farms, Inc., sent us a notice terminating our con- 
tract. They said that “under other circumstances they hoped that they could 
do business with us again.” 

May 10, 1959, we were released from the Central Valley Milk Marketing Asso- 
ciation. I proceeded to inquire as to whether or not I could get a grade A market 
with any creamery. On my first visit to the Knudsen plant in Visalia, Calif., 
I was told by Mr. Buster Blylaven that he could not discuss anything concerning 
milk without a legal notice of release from the marketing association. 

I took this notice with me on my second visit, and Mr. Blylaven then asked 
me if I had seen Mr. Wiseman, of Adohr Farms, first. I told him I had not. 
Mr. Blylaven then told me that they had too much milk already and couldn’t use 
our milk. During our conversation, one of the Knudsen truck drivers came in 
and informed Mr. Blylaven that a Mr. Pimentel had requested that he remind 
Mr. Blylaven to remember his promise to nearly double his contract. Mr. Bly- 
laven did not answer in my presence. I discovered later that the Mr. Pimentel 
in question was a neighbor of mine and that he had indeed had his contract 
nearly doubled. Mr. Pimentel had never been a member of the Central Valley 
Milk Marketing Association. 

I visited Mr. C. O. Wiseman, of Adohr Farms, Inc., and asked him if they could 
give us a grade A contract. He replied that they would not want our milk 
because of previous circumstances. 

Safeway Stores, Inc., in Hanford, Calif., finally agreed to take our milk. They 
would not give us a grade A contract and told us we would be paid grade B price 
only. Weshipped our milk under these conditions during the spring and summer 
of 1959. On September 5, 1959, we held a dispersal sale of our herd. The op- 
erating loss suffered during near 2% years of selling our grade A fluid milk at 
manufacturing prices or below was heavy, and in the face of a seemingly closed- 


door policy on the part of the creameries we had to sell out or suffer further 
financial ruin. 


Signed November 9, 1959. 
Vrrer FE. ERNEST, 
Partner, Laurel Farms. 
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Mr. Roserrson. Mr. Chairman, in reading the next summary, which 
concerns the southeastern Florida area, attention is invited to a more 
recent report given by the Honorable Byron L. Johnson a few minutes 
ago. 

~ This area includes cities from Vero Beach on the north to Key West 
on the south and intermediate points. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing practices in this area 
by the Honorable Paul G. Rogers sand the Honorable Dante B. F ascell, 
Members of Congress representing districts within the area, and 
Mr. D. C. Daniel, executive vice president of the National Independent 
Dairies Association. 

Requests for the investigation which I made on September 8, 9, and 
10, 1959, were received as a result of complaints of constituents of the 
Congressmen and members of NIDA concerning pricing practices 
noted in the area. These practices, it was alleged, involved accusa- 
tions against Foremost Dairy, Inc., the Borden Co., and Sealtest 
Southern Dairies, a division of National Products Cor p. 

During the course of these investigations, information was received 
to the effect that the large dairies operating in the area had broken 
the market to the point ‘that half gallons of milk were sold out of 
stores at 19 cents and in some instances at lower prices. This milk 
price war, being carried on at sales below cost and alleged discrimina- 
tory pricing, was proving disastrous to the smaller independent 
dairies. There i is attached an affidavit made by Tripson Dairy, Inc., 
Vero Beach, Fla.; a statement from the Velda Corp., Miami, Fla.; 
and a statement from the Adams Dairy, Key West, F la., which docu- 
ments are submitted for inclusion in this report, and which tend to 
verify the complaints described above. 

In addition to the attached information, additional information 
has been received for the confidential use of the committee and is 
included in the committee files. 

Mr. Streep. Without objection, the statements will be received for 
the record. 

(The statements are as follows :) 


TrIpson Darries, INC., 
Vero Beach, Fla., September 24, 1959. 
Hon. Tom STeEep, 
Congressman, Select Committee on Small Business, 
House of Representatives, 
Washington, D.C. 


Deak Str: Tripson Dairies, Inc., is the successor of Vero Beach Dairy (Inc.) 
which during its operation, beginning in 1924, was a small, producer-distributor 
serving the Vero Beach, Fla., area. 

Following my return from the service I was hired as general manager until 
June 1, 1952. At that time I purchased the distribution operation and took over 
the production operation on a lease basis. 

In both instances, managership or ownership, I have endeavored to be ag- 
gressive-minded. By those efforts Tripson Dairies, Inc., now covers the Vero 
Beach, Ft. Pierce and Stuart areas of Florida. I have further endeavored, at all 
times, to sell our products on the basis of merit of quality and bonafide business 
practices. 

My honest and above-board practices seem now to be insufficeint to keep me 
in the marketplaces of these areas. I have been faced with: 

Discounts. 

Below cost merchandising. 
Equipment loans. 
Financial loans. 

And so forth. 


OU 0 bo 
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South Florida has experienced three price wars in the last 9 months. Bach 
lasted for about 6 weeks. Both Sealtest and Foremost, predominantly whole- 
sale, serve some chainstores exclusively. I am convinced they aid and abet these 
price wars. 

We had enjoyed the business of a small independent grocery store (Rehberg’s 
Grocery, in Vero Beach) since he opened about 5 years ago. He sold ap 
proximately $500 worth of dairy products in July. Sealtest offered him a 10 
percent discount for his business. I turned it down. Due to consumer demand 
and opinion, he felt it necessary to keep a few quarts of our items available. 
Our sales have dropped off to $50 per month in his stores. 

There are many other examples of lost business: Howard Johnson’s, W. T. 
Grant, Croty Bros.. Caterers, Post House, Stuckey’s, Food Fair stores, 7-11 
stores, etc., all exclusive accounts of either Sealtest or Foremost. 

These are now common practices by the “National” Dairy Distributors 
operating in this market. Slowly perhaps, but surely, Tripson Dairies, Inc., 


and other independents face extinction if such practices are permitted to 
continue. 


Respectfully yours, 
JOHN R. TrIPson. 


CC: Mr. D. C. Daniel, Executive vice president, National Independent Dairies 
Association, Washington, D.C. 
AFFIDAVIT 
STATE OF FLORIDA, 
County of Indian River, ss: 


Before me this day personally appeared John R. Tripson who, being first duly 


sworn, deposes and says the above statements are true to the best of his 
knowledge. 


JOHN R. Trrpson. 


Sworn to and subscribed before me this 24th day of September A.D., 1959. 
[SEAL] JANE J. JERNIGAN, 
Notary Public, State of Florida at Large. 


My commission expires October 2, 1959. 


Vetpa Corp., September 11, 1959. 
Hon. WricuHt PATMAN, 


Chairman, House Small Business Committee, 
House of Representatives, Washington. D.C. 


DEAR Srr: I wish to take this opportunity to express my appreciation in 
the sending of Brooks Robertson to Fort Lauderdale, Fla., at the request of 
Congressman Fascell of Dade County and Congressman Rogers of Broward 
County. 

Our dairy interests in the State of Florida for the past 4 years are showing 
a steady trend toward lowering wholesale prices by the three large national 
chains, namely: National Dairies. Bordens and Foremost, in the face of both 
increasing labor costs as well as increasing butterfat costs. 

The first really vicious outbreak was the lowering of the price of half 
gallon paper carton of milk by the Foremost Co. in Jacksonville to 371% cents 
wholesale. They will not deny that this figure is below their direct labor and 
material cost, however, they stand on the fact that they lowered the price in 
good faith to match competition. 

Things like this, in the light of the complete trend of lowering prices during 
the past 4 to 5 years, definitely need to be studied. I have great confidence 
in Mr. Robertson’s ability and fully intend to give him a detailed report on what 
I feel to be a definite trend on the part of the large national chains in attempting 
to drive small independent businesses out of the State of Florida. 

I again thank you for dispatching Mr. Robertson to Florida and definitely 
know that the publicity received from his visit has already had a deterring 
effect on the thinking of the large national chains. 

Yours very truly, 


H. B. PowNatt, President. 
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Apams Darry, 
Key West, Fia., August 25, 1959. 
Mr. Tom STEED, 
Chairman, House Small Business Committee, 
House of Representatives, Washington, D.C. 


Dear Sir: Having read your committee recommendation in recent issue of the 
Dairy Record I thought that you might be interested in a situation that exists 
in Florida and south Florida in particular. 

I am referring to the fluid milk industry. For the past year conditions have 
become chaotic and if something is not done quickly only God knows what will 
happen to the industry in this State. Between the big corporations and chain 
food stores fighting among themselves and trying to eliminate the small pro- 
ducer and distributor I dare say when the smoke clears Florida will have but very 
few milk distributors. Fresh whole milk is being sold at times for as low as 
15 cents per half gallon. The big combines are resorting to any unfair tactics 
that they can think up to eliminate small operators. Chain stores are Selling 
way below costs to help further keep the pot boiling. Here in Key West fresh 
whole milk in half gallons is selling for 51 cents wholesale and then sold over 
the counter for 15 cents. 

I am certain that your committee can uncover some very startling facts as to 
monopolistic practices that exist in south Florida and I sincerely ask that you 
start an immediate investigation. 

Sincerely yours, 
GERALD H. ApAms, Coowner, Adams Dairy. 

P.S.—We have been operating here for 44 years and if something is not done 
quickly perhaps hundreds of small operators will fold. 

Mr. Rosertson. Memphis, Tenn., and vicinity area: 

This milkshed and marketing area consists of an area with a radius 
of about 30 miles from Memphis on both sides of the Mississippi River 
at this point. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to make an investigation by the Honorable 
Clifford Davis, Member of Congress from this district, who had 
received complaints from his constituents, and Mr. D. C. Daniel, 
executive vice president of the National Independent, Dairies Associa- 
tion, who had received complaints from his members concerning the 
pricing practices in this area. 

My investigation, which was made August 27-30, 1959, revealed a 
truly chaotic condition in this market and tended to verify the com- 
plaints from the small businessmen which had been received. Four 
major dairies appeared to control the pricing policies in the area 
which, during the price war, resulted in sales below cost and discrim- 
inatory pricing. The three small independent dairies surving this 
type of competition were struggling against great odds to stay in busi- 
ness. Here, again, as in many other areas investigated, the super- 
markets and chain grocery stores appeared to be accomplices of the 
giant dairies in these sales and pricing programs and immediate relief 
was sought by the small businessmen. 

Attached to this report for inclusion in the record are affidavits 
submitted by Meadowbrook Dairies, Inc., Cedar Grove Dairies, both 
of Memphis, and the Southern Guernsey Dairy of nearby Hernando, 
Miss. 

Considerable additional information was secured relative to the 
milk market situation in this area and has been included in the com- 
mittee files for future reference. 

Mr. Steep. Without objection, the statements will be received for 
the record. 
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(The statements are as follows :) 
AUGUST 28, 1959. 
Hon. Tom STEED, 
Chairman, Special Subcommittee, 
Washington, D.C.: 


For years, Memphis has been known as a small-spread market in the dairy 
industry. Until recently, Nashville, on the other hand, has had a most generous 
spread. Both Memphis and Nashville would pay the producers (farmers) 
approximately the same price for raw milk, but invariably the Nashville price 
for resale would be as much as 2 cents per quart higher. Raymond Skinner 
of Forest Hill Dairy in Memphis benefited by this situation in that he was a 
partner with his brother Anthony Skinner in Nashville and enjoyed the profits 
out of Nashville through the Anthony Pure Milk Co. About 5 years ago, Mr. 
Raymond Skinner advised me that he had drawn $40,000 that year from the 
Nashville operation. 

Numerous times when Raymond Skinner was active in attending conventions, 
other dealers from other parts of the country inquired as to how Memphis 
dairies could exist with such a small spread. Mr. Skinner’s reply was always, 
“We are more efficient in Memphis.” He never divulged he was drawing hand- 
somely from the Nashville operation which his brother operated. 

In later years, Mr. Skinner apparently changed his interest in Nashville 
as his children became of age and allowed them to benefit from that operation. 
This was probably a tax angle which naturally all big income people are con- 
tinually conscious of. 

Locally, when a price change would come up due to a price change to the 
producers (farmers), Forest Hill Dairy would make up a price list and mail 
same to all the other local dairies. These prices were always so low that no 
other dairy would consider any lower prices. As a result, all the dairies merely 
made up price lists duplicating the one Forest Hill sent out. When inquiry 
was made as to why prices were so low, the answer was that if the spread was 
as much as other markets, Memphis would have other dairy companies come 
into our market. This theory was accepted until about 5 years ago when the 
Dean Co. came into Memphis from Conway, Ark. 

The Dean Co. came in on the basis of selling to the grocery stores only. They 
were most successful in getting their milk in stores. Some grocers told us they 
were given free milk for one day, others free milk for 2 days and so on up 
to a full week’s supply of free milk. This worked well toward getting a large 
space in the refrigerated box—free milk, put all you can in. Next came stories 
of seeing rebate or discount checks to the larger outlets. One operator owning 
four supermarkets made the statement that “He was getting something from 
each dairy whose milk he handled.” The milk handled was Dean and Sealtest- 

Some time after Dean entered the Memphis market, the local manager, Mr. 
Ray Schutt, asked the writer if we were interested in selling our dairy to the 
Dean Co. I said we were not interested. Later, two of the Dean brothers 
came down from Chicago and again approached the writer on the idea of selling 
our dairy tothem. We again turned the proposition down. 

Until recently, Meadowbrook Dairy served a group of grocery stores called 
the Handy Pantry (there are 13 stores). Forest Hill Dairy also served these 
stores with us. 

About a month ago, both Forest Hill Dairy and ourselves were put out and 
Dean and Sealtest replaced our milk. It was strange that a chain would put 
out two local dairies and replace us with two nonlocal dairies (Sealtest being a 
national dairy with operating profits going to Chicago and Dean bottling and 
processing in Arkansas). We were given to understand that a greater profit 
could be made by selling the two new milks. 

In the past 2 years we have been subject to all sorts of accusations without 
merit. It was bad enough to make us hesitate to call on the trade for new 
business due to the false rumors which would develop. The writer managed to 
get half of the Peabody Hotel business through a friend. For years, this hotel 
had been served exclusively by Forest Hill Dairy. When we were given half 
the business, we were accused of doing something unethical. Some time back, 
we hired ladies to demonstrate our products in stores. We were called by a 
competitor and advised we were violating the law. We discontinued the 


demonstrations and find that now both Forest Hill and Sealtest are using 
demonstrators just as we did. 
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We made several calls to serve the Ham Kirk stores. We finally were able 
to serve one store but were advised we could not serve Ham Kirk No. 2 as Dean 
and Sealtest had purchased and furnished a large outside sign—this at Bellevue 
and Parkway. The furnishing of the sign prevented us from serving that 
store. 

For years, we had been serving Gilley’s Restaurant. A short time ago two 
additional restaurants were purchased by this customer. Our sales manager 
was asked to come and talk about the new additions. Our sales manager was 
told that our milk was wanted in all three restaurants. There was one thing 
they needed—an outdoor sign for Gilley’s Restaurant at 2100 South Bellevue 
which would cost $1,800. We advised it would be impossible. We were advised 
that if we wouldn’t furnish a sign, someone else would. We lost the business, 
the restaurant has a new and costly sign and they are being served Sealtest 
milk. A picture of the sign we were expected to buy was given to us and is 
attached. See exhibit A. 

In calling on restaurants for the milk business, we find it almost hopeless if 
Sealtest is serving the restaurant. It seems to get the ice cream business, they 
furnish free of charge a freezer cabinet. This of course is inviting to the 
owner. In lieu of furnishing a free freezer cabinet the owner is expected to give 
the milk business to them too. We not being in the ice cream business can 
have no tie-in. 

At one time Meadowbrook Dairy served the Tennessee Coffee Shop and the 
Embers Restaurant. Suddenly, Sealtest Dairy employees in numbers started 
eating in both places (calling attention to the owners). After a period of time 
pressure was made to switch to Sealtest. We lost the business. 

We serve north Mississippi as well as West Memphis, Ark., in addition to 
the Memphis area. Mississippi prices are all higher than in Memphis. Our 
prices in Mississippi are comparable to the Mississippi dairies’ prices. In Olive 
Branch, Miss., we are forced to sell at the Memphis depressed price as Forest 
Hill also serves there and quotes Memphis prices even though as now, they are 
below cost. As a result, we are unable to sell at a profit in Olive Branch, Miss. 

In Memphis, the small dairies have sold milk in a large percentage to restau- 
rants and commercial outlets. The reason for this is that stores are only in- 
terested in putting in items that will move as refrigeration space is always a 
problem. A milk that is not highly advertised just will not move in a grocery 
store. A year ago, another small dairy was desperate for additional volume due 
to increased cost. They conceived the idea to approach a grocery chain with a 
special kind of delivery at a lower cost and in turn, pass the saving on to the 
customer. This system was new but not at all out of line for any dairy choosing 
to do the same. As soon as this new delivery went into effect, the price of half 
gallons of milk was reduced 3 cents. This went on until September 4, 1958, 
when the writer received a call from Mr. Hubert Garrecht advising that five 
other items were going down in price because the half gallon situation was not 
being straightened out. The items then cut in price were the items we small 
dairies sell the most of, namely the half pints of various milks and quarts of 
cream. For some reason, the half gallons were also reduced 1 cent. From that 
day on, the squeeze was really put on the small dairies. The quarts of milk 
which the large dairies sell a great number of, were not reduced in price. In 
advising us of the price cut, Mr. Garrecht said “they” had decided to make this 
move to straighten out the small dairies. The inference was that Forest Hill, 
Sealtest, and Klinke-Reed had talked it over and decided on the decision 
together. 

In view of the delicate situation, the Sealtest people will not talk to us so 
that we could find a solution to the terrible price situation. The writer has seen 
Mr. Skinner in order to find out what can be done. In our conversations, Mr. 
Skinner advised that he could talk to Mr. Ashenbrenner, the president. He also 
stated he has talked with Mrs. Ashenbrenner about our price situation. When 
the two largest dairies talk price and refuse the small dairy, it tends to give 
thinking to collusion. 

In all normal times when we have a price change up or down, it is always 
done as of the first of the month. In the case of the September 5 cut, it was 
done as though a suddent decision had been made. No price to the farmer was 
involved—it was merely an arbitrary decision on some person or person’s part. 

Through great discouragement and cost we survived the depressed price 
situation through May 1959. Then in June the price of milk to the producer 
(farmer) went up 13 cents per hundredweight. In July the price to the pro- 
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ducer went up 37 cents. In August the price went up to the producer 40 cents. 
This was an increase to the producers of 214 cents per quart in the past 3 
months and no increase in our price. 

In my recent visits with Mr. Raymond Skinner he stated that starting the 
first of this month that he too was now bleeding. The inference being that 
up until this month he was not actually selling below cost but now was also 
in that position. This was said in front of others too. 

As the prices to the producers kept going up, our situation became more 
panicky. Knowing that the price to the producer was going up another penny 
a quart in August, we made up a pricelist effective August 1 showing the prices 
we felt in order. The prices were taken from the August 1, 1957, pricelist. 
At that time the producer prices were close to what they are today. There 
actually was a 21 cent per hundredweight difference, however, we used the 
same prices because of increased costs since then. A main increase we all 
have had is an increase in our paper cartons which is a major item. The letter 
we received advising of this increase is attached. (See exhibit B.) You will 
note that the price of half-gallon cartons alone was increased by 4 mills each. 
Like everything else, all our other supplies have increased in cost since 1957. 
Thus, we felt our pricelist taken from 1957 was definitely in order. We sent 
copies of our pricelist to the other dairies hoping they would be in a mood 
to get back to normal business. A change in price was refused and as a result 
this month we all are selling milk below cost at a sacrifice we small dairies 
cannot long stand. 

Attached is a schedule showing figures taken from our books. (See exhibit 
C.) The schedule shows the normal price we had August 1957 then how 
starting in August 1958 our cost percentage increased causing us to lose more 
and more. 

Also attached are copies of our pricelists of August 1, 1957, August 1, 1958, 
August 22, 1958, September 5, 1958, and the prices we had hoped to be effective 
August 1, 1959. Also is a pricelist showing in ink the prices this month we had 
to accept. (See exhibits D, E, F, G, H, I.) 

In our schedule showing producer prices, percent cost and other costs, you 
will note the comment under August 1, 1958, “some dissatisfaction in market.” 
This was because Forest Hill Dairy sent out a pricelist increasing their big 
selling items and left the half pint the same, without any increase. This of 
course, hurt us small dairies as we are big half pint sellers. 

Also attached is a copy of last night’s paper showing the only customer 
we have who advertises our mlik. The price advertised is not reduced one 
cent as a leader, but is listed as the regular retail price as of today. (See 
exhibit J.) 

In a recent visit with Mr. Raymond Skinner, I pointed out that the two 
largest dairies had benefited by the growth of Memphis and increased their 
business considerably, whereas we small dairies maintained approximately the 
same volume. I pointed out the furor that would start in the market every 
time we were able to obtain a new customer—complete obvious resentment, 
just as though we were not expected to make a success of our business and grow. 
Mr. Skinner stated there had to be a breaking point between a small and large 
dairy. We got the inference that there were enough large dairies in Memphis 
in his way of thinking. 

There has been no new dairy plant in Memphis since we started in business 
November 27, 1941. To show how damaging our close price spread has been over 
the years, four dairies have had to get out of business. They are the O. T. Smith 
Dairy, Cedar Crest Dairy, J. C. Harbin Dairy, and Reed Bros. Dairy. With 
the assistance of Mr. Raymond Skinner, Reed Bros. Dairy was purchased by 
Mr. Hubert Garrecht and Mr. Fletcher Klinke who formerly operated as Klinke 
Bros. Dairy. Since the purchase of Reed Bros., they now operate under the 
name of Klinke-Reed Dairies. The obligation of Mr. Garrecht to Mr. Skinner 
goes back to about 1940. Mr. Garrecht was an employee of Forest Hill Dairy. 
When Klinke Bros. Dairy was put up for sale, Mr. Skinner advanced sufficient 
funds for Mr. Garrecht to buy a partnership in that dairy and it was then 
operated by Mr. Fletcher Klinke and Mr. Hubert Garrecht. This operation 
continued until Mr. Skinner again helped Mr. Garrecht buy Reed Bros. Dairy. 
At that time, it was general conversation that Mr. Skinner was interested in 
Mr. Garrecht getting control of that dairy as Borden’s Dairy had an interest 
in buying Reed Bros. Mr. Skinner did not want another large competitor in 
this market. He also then was in a position to dictate the policies of that 
dairy. 
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When I first told Mr. Garrecht that I wanted a hearing regarding our price 
situation, he expressed himself that he thought it a good idea and said anything 
we can do to correct the situation was worthwhile. The next time I talked to 
Mr. Garrecht about a hearing, he had changed his mind and would not join us 
in requesting a hearing. Obviously, someohe else changed his mind for him. 

We believe there was definite collusion in September 1958 when the prices on 
five items was arbitrarily reduced. These items by coincidence being the small 
dairies largest volume, whereas items such as quarts of milk, quarts of butter- 
milk, skim milk, and chocolate with the large dairies sell a great volume of, the 
prices were not reduced. 

A few years in the past, there was considerable dissension between. Sealtest 
and Forest Hill Dairy. At that time, Mr. O. M. Keeton was president of the 
local Sealtest company. There was continual resentment expressed by Mr. 
Keeton regarding the small spread in our market. No good came of this as our 
small spreads during the years continued. Later, Mr. Vaughn Ashenbrenner 
became president and Mr. Keeton has been in semiretirement. 

Now it appears that Sealtest and Forest Hill are close together in their think- 
ing. As previously pointed out, Mr. Skinner advised us that he was the only 
one that Mr. Ashenbrenner would talk to regarding prices. 

Another example of their closeness is the forced closing of the Memphis Dairy 
Exchange. For many years this has been a nonprofit company set up by all the 
dairies to buy and store for the market bottles, milk cases, and innumerable 
supplies. This exchange has been a great help to the dairies in that it could 
buy in carload lots getting reduced prices and also, save storage space at the 
plants. Last spring, Mr. Skinner and Mr. Ashenbrenner decided the exchange 
should be closed. Our understanding is that upon analyzing the operation, they 
found the small dairies needed the exchange for volume buying. They in turn, 
with their volume requirements could get equal prices that the exchange could. 
Since only small plants benefited by the exchange, they agreed to see that the 
exchange went out of business. These two companies Own a majority of the 
stock, so their decision was final. As a result, the Memphis Dairy Exchange is 
going out of business as of August 31, 1959. 

Unless we get early relief. there is no way for us to continue in business. 
Financially, we are nearing the end. This can be verified by our bank, the Man- 
hattan branch of the Union Planters National Bank. 

The above statements are true and correct to the best of my knowledge. 

Very truly yours, 
Ness OLSEN, 


President, Meadowbrook Dairies, Inc. 
MEMPHIS, TENN. 


STATE OF TENNESSEE, 
Shelby County, ss: 


I, Ness Olsen the person named in and who signed the foregoing statement 
swear that the statements therein made on my personal knowledge, are true and 
those statements made to the best of my knowledge, information and belief I 
believe are true. 

NEss OLSEN 

Subscribed and sworn to before me a notary public at Memphis, Tenn., on this 
August 29, 1959. 

[SEAL] FLORENCE M. WEHRHEIM, Notary Public. 


My commission expires June 25, 1961. 
MEADOWBROOK Darries, INC., 
Memphis, Tenn., September 1, 1959. 
Mr. Brooks ROBERTSON, 
Small Business Committee, 
House Office Building, 
Washington, D.C. 


Dear Mr. RoBeRTSON: If permissible, I would like to add another statement 
to my affidavit dated August 28, 1959. 

I believe Forest Hill Dairy started or originated the idea of giving discounts 
to stores. 

Several years ago, rumors started that Forest Hill Dairy was giving discounts 
to several stores. Upon inquiry, we were advised that a discount was being given 
for advertising, in other words an “advertising discount.” The amount given 
the customer was supposed to be 1 percent. 
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Probably as word got around, all the customers were asking for the discount. 
At any rate, some time later Forest Hill Dairy claimed that the customer then 
had to actually advertise in some form or another and would then be given some 
rebate. 

The amount of rebate or percentage of the cost refunded to the customer from 
then on is not known. 

The practice of advertising discounts was continued by Forest Hill Dairy until 
1957 when a State law was passed prohibiting discounts. 

If the practice of giving discounts to stores had not been started by the largest 
dairy in the city, concessions to customers may never have started. 

Very truly yours, 


Ness OLSEN. 


MEMPHIS, TENN., August 29, 1959. 
Hon. Tom STEED, 
Chairman of Subcommittee on Small Business Problems. 


Dear Sir: I am the owner and operator of a small milk plant in Memphis, 
Tenn., known as the Cedar Grove Dairy. 

I should like to make the following statements to indicate what I consider 
acts by our larger competitors, namely, Sealtest Foods, Forest Hill Dairy, Dean 
Milk Co., and Klinke-Reed Dairies in Memphis, Tenn., to monopolize and destroy 
the small plants in this market. 

For the past several years we have received a pricelist from Forest Hill Dairy 
every time there was a change in the resale price of milk. We have had to 
accept these prices whether we liked them or not as we could not sell milk above 
the prices of the largest dairy and keep our business. 

On many occasions, on an increase in price, the Forest Hill Dairy price sheet 
did not cover fully our increased price of raw milk. There have been times, also, 
when our producer price warranted an increase in our resale prices, but nothing 
was done. We didn’t dare to put out a pricelist announcing an increase or 
decrease for fear of reprisals. 

Pricelists from Forest Hill over the years, in a number of instances, have 
discriminated against the smaller plants which cater heavily to institutional 
and restaurant business. Forest Hill has set the prices to suit their operation ;: 
that is, they have a good margin on their volume packages, and when they 
thought the small plants were making a little money they would squeeze them 
by not increasing all products when a price increase was put into effect. 

This is particularly true on the half pints of milk, chocolate and buttermilk: 
also quarts of coffee cream. These are the items the small plants must de- 
pend on. 

I believe that during the past 2 or 3 years Sealtest Dairy has been consulted 
by the Forest Hill Dairy and approve of this discrimination. 

On August 1, 1958, Forest Hill Dairy mailed their new price lists which 
again did not show an increase on half-pint items and quarts of cream although 
raw milk costs justified an increase on all items. 

At that time I decided that I had to do something as I was not getting any 
place and I went into the Super Market Stores in a small way. I made a deal 
with the Food Center Stores on a setoff arrangement on half gallons of milk 
only. This was new in Memphis but not over the rest of the country. 

I sold them milk at a price tied to the raw cost of milk whereby milk was 
placed on their doorstep and they would do all of the handling such as stocking 
the milk cases and stamping the price of the milk on the cartons. We were 
not to pick up outdated or sour milk. 

We used a noncommission driver and this all added up to a 3-cent savings 
over conventional methods of distribution to stores. (A fact to which they 
have admitted. ) P 

We began this contract on August 21, 1958 with six Food Center Stores. 
This chain advertised Cedar Grove Milk for 40 cents, which was 3 cents below 
regular price. The dairies met this price the next day. However, they not 
only reduced their prices on half galions but also quarts by 1 cent when quarts 
were not involved. 

Food Center Stores then advertised for 39 cents on September 4 to compete 
with another store that had advertised for 39 cents. The larger dairies evi- 
dently thought I had reduced prices further to Food Center because Mr. Garrecht 
of Klinke-Reed Dairies called and asked me why Food Center was selling at 
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39 cents. I told him they had met a competitor’s price and that I had not 
changed my price to them. 

Mr. Garrecht then related that Dean, Forest Hill, and Sealtest Dairies had 
talked over their positions and had decided to hit me where it would hurt 
most, and if I didn’t “straighten out” the Food Center Stores immediately they 
would, the next morning, September 5, reduce the price on all half pints by one- 
fourth of a cent; quarts of coffee cream by 5 cents and gallons of dispenser milk 
by 6 cents. They put this into effect on September 5, 1958. We attempted 
to hold our prices as they were but after several days we were forced to meet 
their competition. 

The ultimatum given by Mr. Garrecht, in my opinion, is evidence of collusion 
by the larger dairies to destroy Cedar Grove Dairy as well as the other small 
milk plants. 

We have lived with this price structure up to the present time since Sep- 
tember 5, 1958. We have had an increase of 77 cents per hundredweight in 
our raw milk cost in the past 2 months without any hope of a price relief. 

Mr. Chairman, I.am convinced that the half-gallon incident at Food Center 
Stores is merely an excuse for the larger dairies to wage a price war that will 
eliminate the small plants. The volume of milk sold at the Food Center Stores 
represents less than one-fourth of 1 percent of the Memphis market. 

The reduction in prices on half pints of milk, on cream, and dispenser milk 
is-absolutely unwarranted. These items are the major items sold by the small 
plants. Why didn’t they reduce prices on all other products? 

On September 5 they reduced the price on pints of half-and-half. When I told 
Mr. Garrecht that I didn’t sell half-and-half and that they had reduced an item 
that wasn’t going to hurt me he seemed quite concerned that I didn’t sell any 
half-and-half. 

In the outlying territory around Memphis, Sealtest is enjoying prices much 
higher than in Memphis. Why such a difference in prices? 

Mr. Chairman, I plead with you to take necessary steps with the Federal 
Trade Commission and the Department of Justice to rectify the situation in 
Memphis at the earliest possible date. 

I have lost thousands of dollars in the past year on my regular milk sales in 
Memphis and, at the present rate, I will lose approximately $20,000 for the 
balance of this year. I cannot stand this as I am operating on a very limited 
capital. 

I am concerned, also, for the other small dairies for if this continues much 
longer there will be only two or three dairies left in Memphis. 

The larger plants have an alltime high in sales, so they cannot complain that 
the small dairies have impaired their volume. In some instances the small 
piants are below previous years’ volume. 

Your consideration in this matter will be greatly appreciated. 

Respectfully yours, 
CEDAR GROVE DArrRY, 


W. H. Witrone, Ir. 
STATE OF TENNESSEE, 


Shelby County, ss: 


I, W. H. Wilfong, Jr., named in and who signed the foregoing statement 
therein made on my personal knowledge, are true to the best of my knowledge, 
information, and belief. 

W. H. WILFong, Jr. 

Subscribed and sworn to before me this August 29, 1959, at Memphis, Tenn. 

[SEAL] FLORENCE M. WEHRHEIM, Notary Public. 

My commission expires June 25, 1961. 


SOUTHERN GUERNSEY Darry, 


Hernando, Miss., August 29, 1959. 
Hon. Tom Streep, 


Chairman of Subcommittee on Small Business Problems. 


Dear Sir: For a period of 12 years I have been connected with the milk 
business, operating a plant for Stedland Jersey Farms, 3 years of the 12 years 
under lease operation, 9 years as general manager of the business. It has 
occurred to me during this time there has always been a few discounts to the 
market. Reason for this being that small operations had to give these discounts 
in order to meet competition and stay in business. 

43632—60—pt. 5——_5 
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It is my opinion that it has been through the years a discrimination of prices. 
Price increases did not always cover the raw cost and were not straight across 
the board with all products. This is especially true in one-half pints and cream 
packages which are the major portion of the small business selling and serving 
institutional type business. 

When prices were changed in the market I usually received a price list in 
the mail from Forest Hill Dairy. 

While talking to customer prospects I have been informed that these hospitals 
and institutions were not able to make any changes in their milk buying because 
of contributions made to their concern by the company furnishing them milk. 
I believe this to have been used as a means to further the sale of their products. 
This is the same as a discount or price reduction eliminating this account from 
competition in dairy sales. 

On September 5, 1958, the price reductions were brought about on an item 
that represented less than one-tenth of 1 percent of a particular sale in the 
Memphis market. The reprisal from other dairies in the market was a price 
reduction on major items sold by small dairies. I can see no reasonable excuse 
for reducing prices other than the one item in order to meet competition. I 
believe this reduction would violate the antitrust law. 

These price reductions do not only affect the city of Memphis and Shelby 
County, but set a pattern for the immediate surrounding area. 

I sold the business of Stedland Jersey Farms to Southern Guernsey Dairy 
in December 1956 and the major portion of this business is still in the city of 
Memphis. This is a cooperative in which our stockholders cannot survive and 
cannot hope to get their money out of the business. It is impossible to build 
the business under conditions existing in the Memphis market. 

In reviewing the sales for the month of July, it appears that the decreased 
prices at the present time represent at $1,600 monthly loss of income to the 
plant. We have no other alternative but to try to sell the business or close the 


doors. Therefore, it is imperative in our situation that some appropriate action 
be taken immediately. 


Very truly yours, 


F. C. Morris. 
STATE OF TENNESSEE, 


Shelby County, ss: 


I, F. C. Morris, named in and who signed the foregoing statements therein and 


made on my personal knowledge, are true to the best of my knowledge, informa- 
tion, and belief. 


F. C. Morris. 
Subscribed and sworn to before me this August 29, 1959. 


[SEAL] FLORENCE M. WEHRHEIM, Notary Public. 
My commission expires June 25, 1961. 


Mr. Ropertson. Paducah, Murray, and Mayfield, Ky., area: 

This area includes the three cities mentioned and intermediate and 
adjacent points. 

The Special Subcommittee on Small Business Problems in the 
Dairv Industry was requested to make an investigation by Hon. 
Frank A. Stubblefield, Member of Congress from this area, who had 
received complaints from constituents, and Mr. D. C. Daniel, execu- 
tive vice president of the National Independent Dairies Association, 
who had received complaints from his members concerning the chaotic 
pricing situation which had developed in this market. 

Mv investigation, which was made on August 30, 31, and September 
1, 1959, revealed that in the city of Paducah, only one indenendent 
processor and distributor of milk and dairy products has survived the 
alleged unfair competition of certain of the nationwide chain dairies 
and that in the entire area the competition presented by the large 
dairies owned outside of this area were repeatedly reducing local 
competition and tending to create monopolies. Information received 
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tended to verify these complaints as well as the complaints that large 
nationwide supermarket and chain grocery stores were cooperating 
with the large dairies with the result ‘that in the entire area fluid milk 
was being sold at prices below cost of production and intra-area dis- 
criminatory pricing was apparent. 

Attached hereto for inclusion in this report are affidavits from the 
Dairy Brand Products Co., Harrisburg, Il.; Ryan Milk Co., Inc., 
Murray, Ky.; and the Sunshine Dairy of Paduc ah, Ky., outlining the 
situation investigated in detail. 

In addition to these affidavits, considerable other information was 
received tending to confirm the merits of the complaints received and 
are made a part of the committee files for future reference. 


Mr. Streep. Without objection, the statements will be received for 
the record. 


(The statements are as follows:) 


DAIRY BRAND, 
Harrisburg, Ill., September 8, 1959. 
HoUSE SUBCOMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 
(Attention: Mr. Brooks Robertson). 


DEAR Sirk: It was in 19538 that Pevely Dairy, a St. Louis, Mo., company, in- 
vaded the Paducah, Ky., market. They felt it an opportune time to get estab- 
lished in Paducah, since the market was very lucrative. Milk was wholesaling 
for around 44 cents per one-half gallon, and they could afford to give some pretty 
fancy deals to some of the better accounts to get established. This brings to 
my mind two places in particular, namely, the Dover Super Market and the 
Furmer’s Market. In order to gain recognition in these two markets, Pevely 
agreed to erect and maintain for each of them a very large and complete walk-in 
cooler to store their vegetables, milk and other perishabies, besiues yiving tuem 
a flat 5 percent discount. 

Pevely continued to solicit business all the way from Cairo, Ill. to Paducah, 
Ky., giving 5 percent to the larger markets, affecting the business of the local 
handlers to the point that they in turn had to defend themselves by offsetting 
their losses by meeting Pevely discount. When this happened, Pevely resorted 
to cutting prices and weekend specials until the market got in such a state that 
there-were no profits left for anyone. 

The supermarkets and big chainstores got into the fight and in 1957 the 
Kroger Co. saw fit to bring in Adams milk, another St. Louis, Mo., firm. This 
added more fuel to the fire. Adams guaranteed Kroger a 3-cent markup on any 
advertised price in the local newspaper. This is where the industry really took 
a beating. Because of the fact that Kroger would advertise milk at a below-cost 
figure, the industry would reduce their prices to the other dealers so they could 
be competitive with Kroger to the point that one-half gallons of 3.5 milk sold 
as low as 16 cents and 2.0 milk sold for 8 cents per one-half gallon. This was 
more than some of the small dairies could stand, resulting in their folding up. 

This condition continued to exist until May 1959 when the FTC looked in on 
the market and the price leveled off until August 6, 1959. At this time Pevely 
broke the market to 30 cents per one-half gallon. Then Adams broke it to 25 
cents per one-half gallon. Pevely met Adams’ price. Most of the other han- 
dlers and distributors ignored the prices until Friday of that week. 

At this time Mr. Miller Burgess, who is a distributor of Sealtest products, 
reduced his price, resulting in the entire market reducing their price to 26 cents 
per one-half gallon for the weekend of August 29. 

On Monday, August 31, all handlers and distributors were up on their prices, 
except Adams Dairy. As soon as Pevely found out that Adams was still down, 
he reduced his price to 26 cents per one-half gallon, and it looks as though it will 
remain there for some time. 

We have been in the milk business for 30 years. Everything went along well 
until the market was invaded by some of the larger chain dairies from outside 
the area in the year 1953. 
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In closing may I state the foregoing is a true and complete résumé of the 
market conditions existing from 1953 to the present date in the Paducah, Ky., 
area as to the best of my knowledge and my signature is subscribed hereto. 

Yours truly, 
JOHN C. WILSON, 
General Sales Manager. 


Subscribed and sworn to before me this 3d day of September 1959. 
[SEAL] JESS BERLIN DENNIS, Notary Public. 
My commission expires March 1962. 


RYAN MILK Co., INc., 
Murray, Ky., September 1, 1959. 

Ryan Milk Co. was founded in 1929, and exists today as an independent 
operation owned principally by local people and doing business in and around 
Murray, Ky. 

The company buys and processes the milk from approximately 75 grade A 
producers and approximately 600 grade C producers. The manufactured or 
grade C milk is sold as powder, sweet cream, condensed skim, and condensed 
whole milk to ice cream plants. 

In May 1956, the company extended their routes from Hardin to Benton, Ky., 
at the invitation of certain grocerymen in Benton. The biggest reason for this 
was that the Benton groceries wanted Ryan’s sweet cream butter to offer to 
their customers. 

At this time, Ryan Milk Co. was approached by certain Paducah distributors 
and asked to honor the Benton price which, at the time, was the same as 
Paducah. For many years, the Paducah price had been higher than Murray 
price. The line of separation between the two markets was established as 
follows: (1) Henson’s Grocery at South Marshall School on 641, 2 miles south 
of Benton, (2) Smitty’s Grocery at Jonathan Creek on Highway 68, (3) Barnes 
Grocery on the Benton Brewers Road. 

This arrangement held for some time—possibly about 2 years. During at 
least part of this time the prices in Paducah were considerably less than those 
charged in Benton and Marshall County. In 1958, Sealtest began to bring the 
low price, or Paducah price, southward deliberately and methodically. 

First, the groceryman would be approached by the routeman and told that 
if the groceryman would give Sealtest all the business or most of the business 
they would give him the “low price.” Sometimes, of course, the groceryman ap- 
proached the driver and asked for “cheap milk.” At any rate, Sealtest brought 
“cheap milk” south one store at a time to within 11 miles of Murray. 

During all this time, Sealtest and, at times, Midwest were approaching the 
better wholesale grocery stops in Murray and offering to bring “cheap milk” into 
Murray. 

. The local grocerymen in Murray refused to go along out of respect to us, our 
employees, and our producers, but for their own protection they did keep 
Sealtest in and played along. 

In July 1958, Sealtest sent their driver into Murray with orders to break 
the price. They gave as their reason that our Paducah distributor was giving a 
deal to Farmers Market in Paducah. 

The Murray grocers handling Sealtest called us and asked us to prevail on 
Sealtest not to start a price war in Murray. We did this and Sealtest instructed 
us to tell their driver to raise his prices. 

Again certain out-of-town distributors prevailed on our better wholesale stops 
to let them bring in “cheap milk” and warned them that for their own protection 
they better go along for we could not help them in a price war. At the time it 
appeared that Kroger might bring in Adams and if so a price war would surely 
result. These distributors promised our grocerymen they would sell them milk 
at a price so that they would be competitive if a price war started in Murray. 

On August 6, 1959, the local afternoon paper carried a Kroger ad featuring 
our milk and Dairy Brand milk—3 half gallons for $1—which was 20 cents under 
their cost. Immediately our customers began calling in and asking for a price 
so that they could be competitive with Kroger and we refused. About 9 o’clock 
that night one of our best stops called and said if we could not sell him milk so 
that he could be competitive with Kroger he would take on the Sealtest deal 
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because he had to meet Kroger’s prices and could not afford to take the loss 
himself. 

We called Sealtest next morning early and asked them not to break our market 
and they agreed not to do so because this was the first flareup in several months 
and it looked like it might not last. The local grocerymen finally quieted down 
but gave warning that they were going out looking for “cheap milk” next time 
regardless of who was hurt. Since that date they have again been approached 
with offers of ‘‘cheap milk,” so we have been told. 

JAMES E. Garrison, Manager. 


STATE OF KENTUCKY, 
County of Calloway, 88: 

This is to certify that James E. Garrison, known to me to be the manager of 
the Ryan Milk Co., has this, the 1st day of September 1959, come before me, and 
in my presence has signed the attached affidavit and swears that to the best of 
his knowledge and belief the facts therein stated are true. 

[SEAL] MyrtTLe J. WALL, 

Notary Public, County of Calloway, Ky. 


My commission expires June 16, 1962. 


SUNSHINE DAatry, 
Paducah, Ky., August 31, 1959. 
Mr. Brooks ROBERTSON, 
Special Investigator, 
House Small Business Committee. 

DreAR Mr. RosBertTson: In response to your desire for information and facts 
on the milk situation in the Paducah and surrounding area I am going to try to, 
in a narrative form, bring you up to date. 

Our troubles date back to the year of 1953. At that time Pevely Dairy of St. 
Louis, Mo., came to our city wholesaling milk at $0.33 per half gallon in two 
retail stops. At that time the producer price of milk was around $5 per hun- 
dredweight. We contended then, as we do now, the cost of the raw product, 
plus transportation, this was below cost. This price was subject to a 3-percent 
advertising discount, plus the fact at that time they were furnishing a walk-in 
box for storage of this milk. The first two stores to accept this milk in Mc- 
Cracken County were Farmers Market and Dover’s Market. 

The market before the invasion of Pevely was fairly stable, but their entrance 
seemed to set off a fuse for a chain reaction. 

Midwest Dairy of Chicago and Memphis, Tenn., a subsidiary of City Ice & 
Storage Co., started meeting this competition with the same rebates. Sealtest 
of Nashville, Tenn., and Miller Dairy of Mayfield (later merged with Dairy 
Brand of Harrisburg, Il.) started the same thing. 

At this time there were two local dairies, Dexter Dairy and Sunshine Dairy. 
Dexter Dairy has since gone out of business. To my knowledge, I don’t think 
Dexter had any rebates; he may have, but I don’t think so. I know without a 
shadow of a doubt we did not and still do not have any rebates. 

To disgress from the issue for just a minute I would like to give you a brief 
résumé of our history. 

I started as a producer-handler, which means I milked my own cows and bot- 
tled the milk and retailed it in the city of Paducah, Ky. This was started in 
1937. I built the first part of our new building in 1942 and started pasteurizing 
our milk. This also qualified me to buy other producer milk, which we did. 
Since 1942 we have grown to a medium size dairy with a gross sales of $500,000 
a year. This has been done by fair dealing with everyone in the milk business. 
We have never given a rebate of any description to any store or dealer. I think 
our reputation will withstand any type of investigation. We gave our cus- 
tomers a fine, wholesome, good tasting milk, good service. This was the basis 
we built our business on. 

Now to get back to the business at hand. These weekend prices and rebating 
continued for the better part of 2 years, with short periods of time in between, 
the price going back to normal. 

In the year of 1956, I started saving evidence of any kind I could get to use in 
court if necessary. (I have since turned this over to the FTC through my lawyer, 
Mr. Roy Vance who received an answer from them stating they had received 
it and would use it in a “pending investigation.” ) 
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These practices continued only progressively getting worse, with Pevely, Mid- 
west, Dairy Brand and Sealtest being the dairies in the price fight. We would 
attempt each time to try to meet the price drop to hold our volume and this con- 
tinued until the entrance of Adams Dairy in our market in October or No- 
vember of 1958. They are in only five stops in Paducah, Kroger’s two stores, 
Hancock’s two stores and Adam’s Grocery (no relation). 

Mr. Robertson, we have always been, primarily a retail dairy. We have been 
selling wholesale only since 1954, yet our gain has been unusually good because 
of public acceptance. We are not afraid of competition, that is fair competition, 
and I have withstood the onslaughts of the dairy giants for some years but it 
is becoming increasingly hard to stay in business each year. Now I am asking 
for help. 

Back to Adam’s Dairy and Kroger Grocery Co. Dan Marvin, manager of one 
of the local Kroger Stores, 800 Broadway, stated and this can be proved, he 
wanted to raise the home delivery price high enough to force the housewife to go 
to the store for her milk, thereby forcing me out of the retail milk business and 
leaving me at the mercy of the grocers. 

Here is how they work it. First, Adams Dairy has a contract with Kroger 
that they will make Kroger competitive at all times; Sealtest, not being in 
Kroger since Adams came to town, drops his milk to meet Adams in his other ac- 
counts. Just any store can advertise in the paper at 25 cents, 29 cents, or 3 for 
$1 and Krogers immediately meets this price. The store at the time it ran the 
ad didn’t necessarily have to be getting a special deal, however, that has hap- 
pened, too. When Kroger meets it, Sealtest, Midwest, Pevely, and Dairy Brand 
follow. All grocers then get the same price, they are protected, the consumer 
gets a half gallon milk below cost and the dairy companies lose money. 

On the day before Thanksgiving 1958, milk was dropped by Kroger and Adams 
Dairy and followed by Sealtest and Midwest Dairy. At this time it was dropped 
to 22 cents per half gallon wholesale. This price continued through Christmas 
and New Year, our regular price was 37 cents per half gallon wholesale which 
we continued to hold, having decided some weeks before it was stupid and sure 
business suicide to continue to meet these outlandish prices, however the other 
dairies did continue with some doing things just as bad. 

The week starting January 5, 1959, milk started back up. <A few stores ad- 
vertised milk at 25 cents per half gallon, however it stayed 37 cents per half 
gallon wholesale all week with Kroger holding Adams milk at 25 cent per half 
gallon retail. 

On January 12, 1959, Sealtest announced they were reducing milk 1 cent per 
half gallon, the reason was ‘they thought milk was too high.” It is now 36 
cents per half gallon. Well, we won’t do much living on that but we can exist 
since we have a pretty good retail. 

We have not been meeting these prices since last summer except for the last 
1 cent per half gallon drop because at one time it went as low as 16 cents per half 
gallon wholesale. We have put all our effort in holding our retail. Unbeliev- 
able as it seems we still sold milk in the stores with our milk 40 cents per half 
gallon against 25 cents per half gallon. But we gave them a good quality, 
good tasting 4 percent milk. At all sales meetings, we stress service above all 
else. After all, at times like this quality and service is about all we have to sell. 
So far we have been able to hold the bulk of our business. 

There is a number of stops we can’t get in because Midwest Dairy and Dairy 
Brand of Harrisburg, Ill., furnish them ice cream boxes to get their ice cream 
and milk business. They also give refrigeration service plus the 5 percent dis- 
count on all tickets. I have included a copy of some of these discount checks. 

Dexter Dairy, since gone out of business, was serving the bulk of the milk 
to Clymer’s restaurant here in Paducah. Midwest cffers to buy them a new neon 
sign and give them 5 percent discount. Needless to say they got the business. 

Our current troubles stem from Kroger’s ad in our local newspaper on Thurs- 
day night, August 6, 1959. They advertised Midwest, Adams and Sunshine 
(our brand) at three one-half gallons of milk for $1. The other two dairies 
definitely give rebates and I can prove it on one of them. We do not give re- 
bates. It has put in a very bad light with the other grocers. Sealtest started 
out Friday a.m., August 7, 1959, with 30 cents per half gallon wholesale. We 
still tried to hold our 36 cents per half gallon wholesale as we have done before. 
Due to the ad in the paper the other grocers think we gave Kroger a rebate. 

Some of our local large supermarkets have discontinued our milk (due to 
Kroger’s grocer ad in paper). Kroger cut us down to two rows in a dairy case 
that has possible 60 rows simply because we tried to maintain our 36-cent price. 
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The other two dairies in this store are 30-cent per half gallon after the ad 
came out Thursday night. 

On Monday, August 31, 1959, the day you were here for your investigation, 
Pevely came to town with 26-cent per half gallon milk. Adams Dairy met this 
price. At this writing no one else has droppéd as yet. 

We are the only independent dairy left in Paducah. I have tried to run an 
honest business treating everyone alike. We give no rebates to anyone, buy 
no dairy boxes for any grocer. Yet we are being forced into an intolerable 
situation. 

The above remarks to the best of my knowledge are true. 

Mr. Robertson, I want to thank you for coming to Paducah, sure hope it 
will straighten out this market. We really do appreciate all you have done. 

Very truly yours, 
LESTER RECTOR. 

Subscribed to and sworn before me this 31st day of August 1959. 

[SEAL] Guiapys I. Pace, Notary Public. 

My commission expires October 8, 1960. 

Mr. Rosertson. /ndianapolis, Columbus, and Muncie, Ind., area: 

The entire State of Indiana has been suffering from a chaotic con- 
dition existing in the dairy industry from the producer through the 
consumer levels in which connection reference is respectfully made 
to the hearings held by the Special Subcommittee on Small Business 
Problems in the Dairy Industry at South Bend, Ind., on July 1, 
1959. The particular area, subject of my investigation on January 
20, 21, and 22, 1960, includes Indianapolis, Columbus, Muncie, Ind., 
and intermediate points. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing practices in this area 
by the Honorable Joseph W. Barr, the Honorable Randall S. Harmon, 
and the Honorable Earl Hogan, who represent congressional districts 
in this area. 

These requests for an investigation were made as a result of the 
Members of Congress receiving complaints from their constituents 
concerning pricing practices noted in the area. These practices, it 
is alleged, involved wholesale and retail sales below cost, discrimina- 
tory pricing and other trade practices believed to be unfair to these 
smaller and independent businessmen. 

Cited in the complaints received are.several of the large nationwide 
supermarket grocery chains reported by some to be in collusion with 
the larger dairies operating in this area, the result of which collusion 
appearing to be lessening of competition .and thus tending to create 
monopolies. 

Affidavits received from the following independent processors and 
distributors verifying the complaints received are attached and 
made a part of this report: Maplehurst Farms, Inc., Indianapolis, 
Ind.; Hoosier Dairy Products Co., Noblesville, Ind.; William R. 
Roberts & Sons, Inc., Indianapolis, Ind.; Thompson Dairy, Inc., Co- 
er Ind.; Hornaday Milk Co., Indi: anapolis, Ind.; and Banquet 
Ice Cream & Milk Co., Inc., Indi: anapolis, Ind. 

In addition to these affidavits, letters and statements were received 
from the following independent processors and distributors which 
are also made a part of this report: Golden Guernsey Farms, Inc., 
Indianapolis, Ind.; Riggins, Inc., Muncie, Ind.; and Mutual Milk Co., 
Indianapolis, Ind. 

Mr. Sreep. Without objection, the statements will be received 
the record. 
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(The statements are as follows:) 


MAPLEHURST FARMS, INC., 
Indianapolis, Ind. 

I am Newlin Mills, board chairman of Maplehurst Farms, Inc., a closed 
corporation, family controlled. Since 1926, Maplehurst Farms, as partnership 
and corporation, has bottled and distributed milk in Indianapolis and vicinity, 
both retail and wholesale. 

On September 28, 1959, grocery stores operated by the Atlantic & Pacific 
Tea Co. in Indianapolis reduced the price of one-half gallon of milk to 36 cents 
to their customers at the store. At this time, half gallons were selling at 
other supermarkets at 40 and 41 cents. The home deliveried price in Indian- 
apolis was 44 cents. The 36 cents became a permanent price at A. & P. for 
milk bottled by Sunshine Farms of Lafayette, although in the same stores milk 
from the Polk Milk Co. of Indianapolis sold at a higher price. 

The company, which I represent, has a distribution station at Crawfordsville. 
In that area, our routes are in direct competition with routes from the home 
plant of Sunshine Farms at Lafayette. Sunshine wholesale prices to the store 
are 40 cents per one-half gallon in Crawfordsville and 42 cents in Lafayette, 
4 and 6 cents per one-half gallon, respectively, higher than Indianapolis A. & P. 
grocers have been charging for the same product. 

Prolonged sale of milk by this national grocery chain throughout the fall and 
winter has resulted in retaliation by other food markets. The war has spread 
and become more violent until within the past 2 weeks almost every major 
food market in Indianapolis and environs has become involved, with some 
selling milk as much as 22.6 cents per gallon below cost. 

Results are obvious. The loss to grocers in handling milk on this basis is 
serious, particularly to small independents who operate only in the local area. 
All the milk processing plants in Indianapolis, with the exception of the Kroger 
Co., operate home delivery routes. Under the present chaotic price situation 
there is marked deflection of business from these routes to the groceries. This 
both shrinks the contribution of normal volume to fixed expense of the dairy 
and reduces earnings of the delivery salesman. In completion of the vicious 
cycle, the increase in volume of milk sales for the grocer constantly brings him 
greater loss. 

Maplehurst Farms also manufactures and sells ice cream. Ice cream has 
perhaps been kicked around even more than milk. Half gallons have sold out 
of supermarkets as low as 9 cents per half gallon, and have often been used 
by the supermarkets as loss leaders. 

The Marsh Grocery chain, with headquarters in Yorktown, Ind., operates an 
ice cream plant of its own. It has used ice cream as a feature product at very 
low prices. Due to its volume, the limited variety of flavors and carton sizes, 
and its delivery system it has probably been able to put package ice cream 
in its stores at low cost. However, when it became known 2 or 3 years ago 
that Marsh was planning to open stores in Indianapolis, existing Indianapolis 
supermarkets were thrown into a state of panic. They immediately began 
seeking sources of ice cream with which to compete. 

The result has been a flood of low grade half gallons and gallons of ice cream 
mostly supplied by the Borden Co., National Dairies, and Beatrice Foods. Char- 
acteristically, cartons do not display advertised brand names of the manufac- 
turer. To comply with labeling requirements they may contain the name of 
the manufacturer in very small straight type or simply say “Manufactured for 





Illustrative of the use of ice cream by supermarkets as a loss leader is the 
advertisement of the Marsh grocery chain in today’s (January 21, 1960) In- 


dianapolis Times offering ice cream at 19 cents per % gallon. The advertise- 
ment is enclosed. 


The above statements are true to the best of my knowledge and belief. 


NEWLIN MILLIs. 


In witness whereof, I have hereunto set my hand and notarial seal this 22d day 
of January 1960. 


[SEAL] 


Mary E. McKInNtey, Notary Public. 
My commission expires August 13, 1960. 
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Hoosier DAIRY Propucts Co., 
Noblesville, Ind., January 21, 1960. 
To Whom It May Concern: 

I, Raymond Poole, doing business as Hoosier Dairy Products Co., at Nobles- 
ville, Ind., operate a small milk and ice cream processing plant. It is the only 
remaining milk processing plant in Hamilton County. 

I welcome and appreciate good clean honest competition on an even basis. 
But I do have some competition that I do not feel is on an even basis. 

One milk company, Meadow Gold, a nationwide company, moved into a local 
market with us. The market immediately dropped the price of their one-half 
gallon to three for $1. The going wholesale price had been 37 cents per one- 
half gallon to the market and all other markets in town. At that time myself 
and other dairies dropped our wholesale price from 37 to 30 cents per one-half 
gallon in order for our retailers to compete; since that time time we have raised 
back up to 33 cents per one-half gallon and are stuck at that point. In con- 
tacting the company moving into the market, they contended that they were 
maintaining our 37 cents per half gallon. They were billing the store at that 
price. As I understand the situation, the milk was billed through on Allied 
Warehouse or a name similar to this, whom I am not familiar with. The 
warehouse discounts the market at around 10 percent, which is refunded to the 
warehouse by the nationwide dairy who, of course, is interested in a volume 
increase. 

Another similar case is Sunshine Dairy with A. & P. stores; this is without 
a middle warehouser. One-half gallon now selling these for 36 to 37 cents to 
consumer. 

Another (milk for the leader) market is Burger milk at Chew's Regal markets 
now selling for 59 cents per 1-gallon jug each day of the week. 

I, at Hoosier Dairy, am putting 1-gallon jugs out on our retail routes for 75 
cents per gallon with no deposit on jugs to meet competition. 

To operate my business efficiently, healthily, and successfully is out of the 
question at these selling prices and pay the producer what he should have. 


RAYMOND POOLE, Oirner. 


Hloostek Dairy PRopUCTS Co., 
Noblesville, Ind., January 238, 1960. 
Mr. BROOKS ROBERTSON : 

I, Raymond Poole, doing business as Hoosier Dairy Products Co., do own 
the Hoosier Dairy along with a sizable mortgage note, which I have missed 
my last three monthly payments. So far-my noteholder is standing still but 
this situation is undesirable for him and very discouraging and unpleasant for 
myself. 

I am located at Noblesville, Ind., and operate a small milk processing plant 
By the way, we are the only remaining milk processing plant in Hamilton 
County. We process our milk and ice cream mix and distribute, except for 
paper cartons of milk which we do not have. Our business is divided between 
wholesale and retail about 50 percent to each, operating three retail routes 
and two wholesale routes. 

I am confronted with cut prices; for example, on ice cream in the local 
Standard Grocery in which the account was previously ours but since have 
dealt with Borden Ice Cream Co. to put in their ice cream and retail gallons to 
customers each day of the week for 89 cents per gallon. 

Concerning milk prices in a locally owned grocery store, Meadow Gold cut 
into our business there by having a middleman to shield them. Our regular 
half gallon milk price all over town was 37 cents per half gallon. This store 
immediately dropped their selling price to three half gallous for $1. Shortly 
afterward we were forced to drop our wholesale price to 30 cents per half 
gallon. In consulting the Meadow Gold manager, he explains he is billing 
the store at the going price, which proved to be true. The store was paying 
for the milk through an Allied Warehouse or a name similar to this which I 
am not familiar with. They are discounting the store at about 10 to 12 per- 
cent and Meadow Gold Dairy refunds Allied Warehouse. This took place about 
July or August 1959 and still continues. Of course we have the honor of de- 
livering a handful of products on weekends or anytime they run low with an 
extra delivery trip since Meadow Gold is out of town and too far away. 

Other cases, are at A. & P. stores where Sunshine Farms Dairy delivers here 
through a volume set up concerning A. & P. in Indianapolis and surrounding 
towns. This case forced me to drop wholesale price on half gallons from 
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37 to 33 cents with no letup. These half gallons are going out to the consumer 
for 36 to 37 cents per half gallon. 

Another case is with Burger’s milk in Chew’s Regal stores, for the past 3 
or 4 months this milk has been going to consumer for 59 cents per gallon every 
day of the week and weekend specials of three half gallons for $1. 

In bringing this letter to an end I want to say that I do not want the Govern- 
ment or anyone else to pay me for poor management and I regret to see my 
hard years of effort (since 4 years in World War II) destroyed by bankruptcy. 

If supermarket footballing of dairy products could be stopped I feel I can 
operate a successful healthy small business. I hope the Small Business Com- 
mittee can and will do something soon. 

Respectfully, 
Ray MOND POOLE, Owner. 

Subscribed and sworn to before me this 27th day of January 1960. 


[SEAL] VIRGINIA ANDREWS, 


Notary for Hamilton County, Ind. 
My commission expires August 6, 1963. 


REPORT ON THE CHAINSTORES SELLING MILK BELOW Cost AND AN ALMOST Com- 


PLETE BREAKING DOWN OF THE PRICES ON DatRY PRODUCTS IN THE INDIAN 
APOLIS MARKETING AREA 


JANUARY 21, 1960. 
Mr. Brooks ROBERTSON, 


Hearing Officer, Small Business Administration, 
House of Representatives: 


For identification purposes, I am W. Henry Roberts, vice president of Wm. H. 
Roberts & Sons, Inc., a milk dealer in the Indianapolis marketing area, with a 
plant located at 4201 Millersville Road. The forerunner of the present cor- 
poration was established by Wm. H. Roberts in 1877. The business has been 
operated as an individual business and a partnership and finally a corporation 
was organized in January of 1919 following World War I, when the four sons 
of Wm. H. Roberts were taken into business. The business is now owned and 
operated by descendants of Wm. H. Roberts of the second and third genera- 
tions. 

We operate 120 milk routes in the Indianapolis marketing area with approxi- 
mately 76 percent of the sales volume sold retail direct to the consumer and 24 
percent of the sales volume sold to wholesale outlets including schools, hos- 
pitals, restaurants, and grocery stores. We have approximately 38,000 retail 
accounts and approximately 285 wholesale outlets. 

The retail routes are operated on a 3-day-per-week delivery to the customer 
with deliveries to approximately one-half of the retail accounts on Monday, 
Wednesday, and Friday of each week and to the other half of the retail accounts 
on Tuesday, Thursday, and Saturday. Wholesale deliveries are made 6 days 
per week from Monday through Saturday. 

We purchase our fluid milk requirements from local producers through their 
farm cooperative organization. Our entire fluid milk supply meets the require- 
ments of the grade A regulations of the city ordinance of Indianapolis and 
also of U.S. Public Health Service. The price that we pay for our fluid milk 
requirements is arrived at through negotiations with the representatives of the 
farm organizations. Historically, the price paid to the farmer for class I milk 
in the Indianapolis marketing area has been equal to, and in a great many in- 
stances higher than some surrounding milk markets. Our retail prices to the 
public have, in the main, been competitive with all local competition and have 
generally been lower than comparable milk markets throughout the United 
States. 

It has long been the custom in the Indianapolis marketing area for the resale 
outlets, such as groceries, including the chainstores, to purchase their milk de- 
livered to the individual store and at a price lower than the home delivery price. 
In recent years the half-gallon package has been the predominant volume pack- 
age with the sale of the gallon jug entering into the picture within the last 2 
years. 

Prior to August 1954 there was traditionally a price differential between retail 
and wholesale of 2 cents per quart or 4 cents per half gallon. A large per- 
centage of the independent stores sold at the retail price with most of the chain- 
stores selling 1 cent below the retail, delivered price. 
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At about this time one of the chainstores, A. & P., to be exact, forced their 
local supplier to widen this spread from 2 cents per quart and 4 cents per 
half gallon, to 3 cents per quart and 6 cents per half gallon. This same spread 
on the announced price list has continued ta the present time with some vari- 
ations on the half gallon. The spread on half gallons today is 5 cents. 

During the early part of 1958 there developed a widespread epidemic of loss- 
leader sales through the large chainstores and large independents. This condi- 
tion was particularly critical in central and northern Indiana. In an effort to 
curb some of the unfair trade practices within the State, a bill was introduced 
into the State legislature which was known as the Unfair Trade Practice Act. 
The bill was passed by a large majority vote in both the House and the Senate. 
However, on the closing day of the legislature, the Governor for reasons best 
known to himself, vetoed the measure. 

It may be coincidental, but the fact remains that immediately previous to and 
during the discussion of the bill on the part of the legislature, the milk market 
in the Indianapolis area remained fairly stable. In a few days after the State 
legislature adjourned, milk price wars broke out again and many of the chains 
were back to their old tricks of using milk as a football and loss-leader in order 
to attract trade to their stores. 

The straw that broke the camel’s back was the announcement on the part 
of the Stop & Shop chain organization that milk could be purchased for 49 cents 
per gallon at their Food Fair discount stores. It is somewhat to the credit of 
the. other major. chainstores that they did not follow this pricing schedule im- 
mediately. When it was apparent that Stop & Shop fully intended to continue 
selling gallons of milk for 49 cents, A. & P. and Kroger Grocery met the reduced 
selling price of 49 cents as set by Stop & Shop, in their own stores in the im- 
mediate vicinity of the Food Fair stores. 

An examination of the advertising as contained in the Indianapolis News of 
Thursday, January 14, the Indianapolis Star of either January 14 or 15, shows 
that all major chains met the price in all stores. 

It is apparent that the theory behind the loss-leader selling of milk is for 
the purpose of enticing the public to come to the stores, thus creating traffic in 
the stere to make it possible to sell profitable items and recoup on the loss sus- 
tained by selling milk below cost. A representative of one of the chainstores 
was asked at the hearing held by the State legislature why his store did not use 
some other item other than milk as a loss-leader. His reply was that milk was 
the best traffic getter of all. Loss-leader selling of milk through the store has 
a further implication of forcing all small independent dealers out of business. 
When this happens the market will be solely in the hands of the chainstore and 
the large chain milk companies. There will no longer be competition in the in- 
dustry ; there will be a complete monopoly and with it will come all the sins of a 
monopolistic operation of an industry. The independent milk dealer will no 
longer be in existence; the farmer will be at the mercy of the large buyer and 
the public will be forced to pay the bill. 

This practice of the chainstores, tsing milk as a loss-leader has very defi- 
nitely damaged our business. We believe such practices are definitely unfair. 
In the interest of the farmer, the buying public, and ourselves, we hope that 
steps may be taken to stop this unethical competition. 

Wo. H. Roserts & Sons, Inc. 
W. Henry Roserts, 
Vice President. 

The above statements are to the best of my knowledge and belief, correct. 
STATE OF INDIANA: 

County of Marion ss: 
Subscribed and sworn to before me this 25th day of January 1960. 
[SEAL] CriaRA B. Castor, Notary Public. 


My commission expires September 30, 1963. 


THOMPSON Datry, INC., 
Columbus, Ind., January 22, 1960. 
Mr. Brooks ROBERTSON, 
House Office Building, 
Washington, D.C. 


DEAR MR. ROBERTSON: I would like to commend you for your very capable 
handling-of the preliminary investigation held in Indianapolis. 
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I am Clem K. Thompson, president of Thompson Dairy, inc., of Columbus, 
Ind. Weare located about 40 miles south of Indianapolis. 

We operate eight retail milk, two wholesale milk, one wholesale ice cream, 
and one combination wholesale milk and ice cream routes, in Columbus and the 
surrounding territory. 

The conditions here, while not the same, follow a similar pattern as those 
presented at the meeting. 

The prevailing prices for the past 2 years in this market have been as follows: 
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! Pint. 
? One-half gallon. 


On December 16, 1959, the Marsh Foodliner Inc., of Yorktown, Ind., opened a 
new store here in Columbus. In their opening advertisement, prices of 49 cents 
for 1 gallon of ice cream and 49 cents for 2 one-half gallons of milk were 
quoted. Since that time their store price has been 79 cents for 2 one-half gal- 
lons, with some weekend specials on both milk and ice cream. Their advertise- 
ment appearing in the Evening Republican, a local newspaper, on January 21 
quoted one-half gallon of ice cream for 19 cents with coupon and $5 order. Also, 
one-half gallon of milk for 19 cents with coupon and $5 order. A copy of this 
ad is enclosed. Marsh’s milk is processed for them by the Producers Co-op in 
Muncie, Ind. 

Also, on the 16th the Jay C. Store, a chain with home offices located in Sey- 
mour, Ind., ran an advertisement of 1 gallon of Turners ice cream for 39 cents 
with $5 purchase. On January 9 their advertisement (copy enclosed) quoted 
gallon jug for 59 cents for 4 days, and this has been repeated. This milk is 
processed by Maplehurst Farms of Indianapolis, and distributed by Olympia 
Dairy of Columbus. Today they are selling 12-ounce Maplehurst cheese for 
17 cents. 

Bob Herold, an independent, ran an ad on January 14, quoting a gallon of 
milk for 59 cents without a $5 purchase (copy enclosed). His supplier of this 
milk is Meadow Gold out of Greensburg. 

The A. & P. store ran an ad (copy enclosed) on January 17 quoting 2 one-half 
gallons of milk for 49 cents with coupon and $5 order. This was on Borden’s 
milk with Franke’s Dairy as the distributor. 

Kroger Grocery normally priced their milk at 42 cents, with an occasional 
special of three for $1. Now they have priced it at an everyday low price of 
2 one-half gallons for 79 cents (copy enclosed). Kroger’s have their own proc- 
essing plant in Indianapolis, 

The Standard Grocery in their ad of January 7 had a eoupon worth 10 cents 
on the purchase of two one-half gallons of milk. This milk was supplied by 
Franke’s and ourselves. They also couponed 1 gallon of ice cream for 49 cents. 
This was packaged for them by Bordens. 

We are selling all of the above mentioned stores, with the exception of A. & P., 
milk and byproducts. Their prices on our products are at the prevailing retail 
delivery price, except half gallons of milk which is priced at 41 and 42 cents. 
The price of 42 cents is quoted in the larger independent stores. However, the 
smaller stores, prices are the same as delivered. 

These quoted low-priced loss leaders have definitely decreased the sale of milk 
by the smaller grocers and has resulted in a volume loss on our retail routes; 
the customers cutting down or out their orders and picking up the cheaper milk 
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at the stores. While one can hardly blame them for buying the cheaper milk, 
it reduces the earnings of our salesman by a reduction of commissions. 

It is a known fact that milk, an essential in a well-balanced diet, cannot be 
produced, processed, and distributed at theSe low prices. The loss therefore 
must be overcome by selling some other items at a greater profit. 

The situation here in Columbus is so recent I am unable to give a satisfactory 
reduction in our sales volume. 

I hope your committee will be able to correct this situation at the earliest 
possible time. 

The above statements are true to the best of my knowledge. 

Very truly yours, 
C. K. Tuompson, President. 

Witness: 

JANUARY 22, 1960. 

[SEAL] ETHEL SCHOFIELD, Notary Public. 

My commission expires November 27, 1963. 


AFFIDAVIT 
JANUARY 25, 1960. 
BrooKS ROBERTSON, 
Special Committee of Select Committee of Small Business, 
House of Representatives. 

My name is Robert 8S. Hornaday, president of the Hornaday Milk Co., 1447 
West Market Street, Indianapolis, Ind. My company has been in business at the 
same address for 37 years. My company is a closed corporation and family 
owned. We operate both wholesale and retail routes. 

On June 12, 1958, the Great Atlantic & Pacific Tea Co. began buying their 
milk from the Sunshine Dairies, located at Lafayette, Ind., which is 62 miles 
northwest of Indianapolis. The A. & P. upon receiving Sunshine milk immedi- 
ately dropped their price and undersold other major chainstores in this area. 
The prices have ranged from 2 one-half gallon cartons of milk at 49 cents to a low 
of 15 cents per one-half gallon with a $5 purchase. In other words, we feel 
that the large advertisements in the local papers for Sunshine milk at 15 cents 
per one-half gallon with the purchase of $5 worth of groceries has been one 
of the major factors in starting this destructive price war. 

Our market had a 41-cent wholesale price and 46-cent retail price for one-half 
gallon for the past several years. Around the 16th or 17th of June 1958, all 
Indianapolis dealers reduced the one-half gallon price 5 cents across the board 
making a price of 36 cents wholesale and a retail price of 41 cents. At that same 
time prices paid to the producers also dropped to something like 25 cents per 100 
pounds. This arrangement went on until August 11, 1958, when it became 
necessary to drop another 3 cents per one-half gallon across the board, making 
the wholesale price 33 cents per one-half gallon and retail 38 cents per one-half 
gallon. The Great Atlantic & Pacific Tea Co. and Marsh Food Liner began 
to sell out-of-town milk, especially Sunshine Dairies milk, at lower prices. 

During the balance of 1958 and 1959 and to January 7, 1960, the Marsh Food 
Liner, who now has seven stores in the Indianapolis area, bought milk from 
a co-op located in Muncie, Ind., and ran these special prices ranging from 2 one- 
half gallons for 79 cents to one-half gallon for 19 cents with the purchase of $5 
worth of groceries, and 2 one-half gallons at 39 cents with a $5 coupon. 

It is our understanding that Sunshine Dairies, with their plant in Lafayette, 
Ind., charge wholesale outlets in their hometown 41 cents per one-half gallon 
and their retail customers 45 cents per one-half gallon. After trucking this 
milk 62 miles and delivering to various A. & P. stores along with six of Walts 
supermarket stores, they sell from 19 cents per one-half gallon to 38 cents a 
gallon, which is far below costs and prices in Sunshine Dairies hometown of 
Lafayette. To substantiate these various prices over the past 20 months we 
wish to exhibit prices in the Indianapolis newspapers. ’ 

On or about the middle of September 1959, Stop & Shop began selling milk 
2 one-half gallon cartons at 49 cents, which is undoubtedly far below costs. We 
submit as further exhibit advertisements dated Thursday, September 17, 1959. 

Immediately after Stop & Shop advertised 49 cents for 2 one-half gallons of 
milk, from then to the present date the various chainstores began selling milk 
at this price, which is definitely below cost. We substantiate the above statements 
with the advertisements taken from Indianapolis newspapers. 
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Starting the 1st of December 1959, Food Fair Store, with two large stores, 
started selling milk for 49 cents per gallon, which is far below costs. Food Fair 
is an affiliate of Stop & Shop chainstores. This low price immediately caused 
Standard, an affiliate of Nationa! Tea Co., to open the Arlington Markets, which 
are two large stores, for the purpose of competing against discount stores. 
Arlington Markets at the present are selling milk at 49 cents per gallon. 

This low price has affected our business to the extent we have lost a volume 
of about five good retail routes. Also the below-operation cost has continued 
at a loss of profit: it is impossible for a small dairy to compete with these prites. 
For the past 44% months our raw product has cost us about 41 cents per gallon. 
It is my belief that as long as outside dairies continue to bring milk to our 
local markets and selling far below our price it will continue to keep our 
market in a turmoil. 

I feel that these conditions and destructive prices have had a bearing on the 
prices that the producer in this market has received for his milk. Chainstores 
selling milk at below costs are sure to eventually cause lower prices to the 
producers. Most retail drivers are employed on a commission basis. Low prices 
and loss of business eventually led to lower income for our employees. 

I feel that this covers the price war in our market in the past 20 months. I 
feel that these chaotic prices have undoubtedly cost the independent dairies 
many thousands of dollars in the past year and one-half. It is my hope that 
some kind of a regulation will be brought about in order to stabilize milk prices 
in the Indianapolis market. 

I, Robert S. Hornaday being duly sworn, state that the foregoing statements, 
to the best of my knowledge are correct. 

Respectfully yours, 


HornapvaAy MitK Co., INc., 
Ropwert S. HoRNADAY. 


Subscribed and sworn to before me a notary public in and for the county of 
Marion and State of Indiana, this 25th day of January 1960. 

[SEAL] VERNON Narp, Notary Prblie. 
My commission expires May 38, 1960. 


To Mr. Brooks Rosertson (informal hearing) : 

My name is H. T. Perry and I am vice president of Banquet Ice Cream & Milk 
Co.. Inec., 1214 Southeastern Avenue, Indianapolis, Ind. 

Our company was organized in 1912. We now operate 62 retail milk routes— 
11 wholesale, 1 independent, and 4 ice cream routes—selling our dairy products 
direct to the home, through retail store outlets, restaurants, schools, and insti- 
tutions in Indianapolis and surrounding territory. 

At all times we have tried to be competitive with our diversitied line of dairy 
products. Through the period cf years we have heen in operation, we have seen 
many independent dairies come and go. However, during the past year or so, 
we have been alarmed and fully aware of the many weekend special prices of 
milk and other dairy products that have been advertised by all kinds of retail 
store outlets selling dairy products throughout the city. In many cases the prices 
advertised for dairy products were for a rather short duration, but they were 
constantly extending the length of selling time which we felt was a very unhealthy 
condition for a food product that is so essential to the consuming public. 

During the last session of the Indiana Legislature, held in 1959, we were 
heartily in accord with an unfair trade practices bill that we thought would he 
beneficial to the farmer, the retail store outlets, and the consumer. The bill 
was passed by both houses of our legislature with a good majority, but for some 
unforeseen reason was vetoed by the Governor of Indiana. 

During the time the legislature was in session. the milk prices that had pre- 
viously been advertised in our local papers for specials were very difficult to 
find. All kinds of testimony for and against the bill were offered at the hearings 
of the special committees during the legislative session. Since the veto of the 
bill by the Governor, milk prices as specials—every day low prices, with and 
without coupons—have been growing constantly with each advertiser trying to 
outdo the other with new everyday low prices. 

The gallon milk jug, in our opinion, has caused more trouble than any pack- 
age we have ever had in the milk business. No doubt it has its place in the 
market, but for some unknown reason this has been the football item and the 
loss leader that the stores of all kinds have been featuring at low prices in 
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most cases. This has been very confusing to the public and difficult for our 
patrons, who still like their milk delivered direct to the home, to understand, 
even though many of the homes are using the gallon jugs of milk because it is 
cheaper than the usual size container. 

The prices we have paid for raw milk from the three milk-producer organiza- 
tions operating in Indianapolis, at many times during the past year, have been 
above the price outside markets pay for their milk, and they sell their finished 
product in this locality at a lower price. 

Recently, the Colonial chain grocery stores sold their stores to the former 
owners and the name changed to Stop and Shop as they were originally known. 
On Thursday, November 19, 1959, an ad appeared in the West Side Messenger 
for two of their stores they planned to open under the new name, advertising the 
regular price of 69 cents per gallon plus the deposit, clip the coupon below and 
save 25 cents on the first gallon. Many of our customers at that time refused 
to purchase miik from us and would ask, “What is it all about? How can 
they do it?’ This coupon expired on November 30, 1959. In addition to this, 
they mailed out folders to the occupants surrounding their stores. 

On Thursday, December 3, 1959, the owners of Stop and Shop decided to open 
two stores that they had in their possession and call them Country Food Fairs. 
They are discount centers at 6427 East Washington Street and 3021 West Wash- 
ington Street. They ran advertisements in the Indianapolis News on this par- 
ticular date, full page and one-half, featuring many items, among them gallons 
of milk at 49 cents per gallon. We naturally supposed a ridiculous price of this 
kind for a gallon of ““Nature’s most nearly perfect food” was merely a special, 
but no, that was not the case. This has gone on continuously since the time 
of opening on December 3, 1959, and no doubt other chain grocery stores in 
Indianapolis have been viewing the advertisements that have appeared quite 
often in our local papers, wondering how the Country Food Fairs could sell milk 
at the ridiculously low, low price of 49 cents per gallon. 

Our retail business direct to the home has had a declining trend, to us very 
alarming, mainly from customer quits claiming they were going to the store 
and buying cheaper: others buying a portion of their dairy products from the 
route man, then picking up the weekend specials; others just say “No milk 
today,” but with the constant increase in population of Indianapolis and its 
widespread adjoining area, we feel that with normal competition we can have 
and hold a share of the dairy business. 

On Thursday, January 14, 1960, in our local papers, it appeared as if lightning 
had hit, with most of the major chain groceries and foodstores advertising milk 
at a ridiculous price of 49 cents per gallon; one at 39 cents per gallon with a 
$5 purchase, another at 19 cents per half gallon with a purchase coupon. Nat- 
urally we heard from some of our independent stores through the route men 
that they were meeting this kind of competition at their own expense. From 
the signs that were on windows throughout the city at foodstores of all kinds, it 
appeared that 49 cents per gallon was an established price to the consumer. 

We then called our Representative of this district in Washington, D.C., Mr. 
Joseph Barr, told him our problem and asked him if he, through the powers that 
be, could give us any help in correcting a chaotic condition that would eventually 
run the independent milk distributors out of business and the dairy business 
would then be in the hands of the major chain milk companies and eventually 
the farmer and the public would be at their mercy for the price they paid for 
milk. 

Several suggestions were mzde by the Honorable Joseph Barr and we today 
welcome the opportunity of discussing our problem with Mr. Brooks Robertson 
who is sent here from Washington, D.C., to investigate this serious situation. 

We are submitting several newspaper clippings pertaining to the statements 
we have made regarding the ridiculous low-priced gallons of milk that have 
been offered in Indianapolis. 

To the best of my knowledge and belief, this is a true statement. 

H. T. PERRY. 
State of Indiana, 
County of Marion, ss: 
Subseribed and sworn to before me, a notary public, this 22d day of January 
1960. 
KATHERINE M. SCHLOTZHAUER, 


Notary Public. 
My commission expires July 28, 1963. 
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STATEMENT oF G. L. MCFARLAND, JR., SECRETARY, GOLDEN GUERNSEY FARMS, INc., 
INDIANAPOLIS, INp. 


The current pricing spectacle is but another battle in the merchantile war 
of the chainstores versus the independent dairies. The long-range policy of cer- 
tain chainstores is to eliminate the home delivery of milk and the independent 
grocery. This is an announced policy implemented by pressure-buying methods 
and no markup or below-cost selling. 

Since 1958, another dairy furnishing milk to a major national chainstore at 
prices below the dairy’s selling price in other markets has been a continuing de- 
terrent to fair pricing in the Indianapolis area and one of the causes of loss of 
sales by local dairies and thereby loss of utilization of local producers’ milk. In 
the reorganization and change of control of another chain group, two stores were 
reopened as so-called discount centers, selling a nationally advertised milk at 
49 cents per gallon. This program was apparently aided and abetted by the 
national concern by their furnishing additional sales personnel to the stores. 
A substantial amount of the market volume was enticed into these two stores 
within 30 days. 

Other food merchants resented this extremely low price and retaliated by a 
like reduction to 49 cents per gallon of milk—with some fringe operators cut- 
ting to 39 cents with coupon. 

Now, how is this prejudicial to the best interest of the independent dairy and 
ultimately to the public interest? In this manner: 

1. The chainstores serve over 70 percent of the food buyers in the market. 

2. These chains are served primarily by two nationally constituted dairies, 
one chain grocer has his own dairy, and local independent dairy volume is in- 
significant in the chainstores. 

3. Local independent dairies are serving independent stores and deliver to the 
home. 

4. Last year, approximately 50 percent of the market buyers purchased milk at 
the store ; 50 percent at the home. 

5. With the below-cost pricing—this ratio is currently changing at the rate 
of 1 percent per month—and after the general lowering of prices on January 14, 
1960, the rate of change leaped incalculably at the moment. 

6. With store sales concentrated in the control of one or two dairies, the net 
loss is to the independent dairy—both through the reduction in home-delivery 
sales and through the loss of sales in the independent grocery which cannot 
participate in below-cost selling due to limited sales territory and resources. 

7. Substantial concessions are made to the chainstores and may be made 
secretly by the multiple-plant dairies. The independent dairy is forced to 
withdraw in the face of superior financial force, buttressed by unlimited re- 
sources from the farflung empire of the national operation. Independent busi- 
ness is destroyed, and property is taken by this mercantile piracy. 

8. The sale of an industry’s single commodity, i.e., milk, below cost of purchase 
and handling by multiple-item merchants, can only result in the complete anni- 
hilation of a competitive dairy industry, jeopardize the market of the milk pro- 
ducer, and hinder the consumption of milk by the families where this condition 
is permitted to exist. 

9. All three conditions exist in this market: (a) The independent dairies face 
bankruptcy; (0) the market of the milk producer has been reduced through the 
loss of fluid-milk sales; and (c) as competent authorities have found, restriction 
of milk purchases to the store reduce milk consumption to one-half that when 
purchases are combined with home deliveries. 

To substantiate this claim, I submit that although our dairy sales are 65 per- 
cent through independent outlets and 35 percent through home delivery, our 
dairy has suffered a loss of 25 percent of its volume in less than 1 month, prin- 
cipally in the past week as a direct result of the below-cost selling by the chain- 
stores. This volume has been diverted to the 49-cent gallon—which is supplied 
primarily by the national concerns, thus substantially reducing the competition 
in the marketplace. 

We have no complaint of a marketing technique that is in the long-range public 
interest; however, the intensive pressure of irresponsible merchants will in- 
evitably drive the dairy industry to monopolistic stagnation, reduce consumption 
of an essential food, and ultimately the consumer will be subjected to higher 
prices for milk brought on by this elimination of competition. 

If we are to endure as a capitalistic country, under the democratic free enter- 


prise system, the lengthening shadows of monopoly must be now restrained to 
insure competitive conditions. 
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Rieerns, INc., 
Muncie, Ind., January 21, 1960. 

I, Fred Riggin, representing Riggin Dairy, of Muncie, am here today to bring 
before you our facts concerning this condition of milk prices which is now 
sweeping Muncie, and surrounding territory. 

We believe in fair competition as competition hurts no one, but now compe- 
tition no longer exists. 

Our business has been built up over a period of almost 50 years. Our father 
started this business with the help of eight sons and one daughter—it has re- 
mained this way for all these years and has expanded bringing in the second 
generation and hope it exists enough years, with fair competition, to bring 
in the third generation. 

The business has been built on quality dealing in wholesale and retail routes. 
This present-day condition is now affecting the retail and wholesale routes 
since the drivers of these routes work on commission. It not only affects 
drivers, but goes farther to affect our total employment. Our farmers, all being 
100 percent bulk tanks, have also met with this hardship. It has affected them 
in numerous ways. 

Our main complaint is when the other outside chain firms bring in milk that 
sells far below good quality milk. This first started with weekend specials 
that didn’t affect us too badly, but now seems to be an everyday special in 
which we simply cannot compete. 

Our door-to-door delivery price was the same as the neighborhood grocery, 
which was a convenience to the housewife. When the people buy these specials, 
our drivers naturally return a lot of unsold dairy products, which is our bread 
and butter as well asthe drivers’ because of commission and wasted products. 

Three or four years ago they had specials such as 3 one-half gallons for $1. 
This did not affect us too badly, but within the last year these are the prices 
that have existed: 


S Se - COPE NE iS i. sik eee ee eee eeeamian, $1. 00 
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i a eee re ee es eee IE Wi tee . 89 
Sy TURPIN MOURN on icg sissies cigsscusicnerapavadebcagiine narratidarsgptenip made aedaiaed amu a eae . 69 
TS (ORO a a ee es ee . 29 
h- Se Cia ood Shirts dcdcetn debated atid de ener ies oe oe . 25 
ON CN a ini descentiictn eles pctuanbtananadamedelaelinicibiedata tate iMac aii ie . 49 
FEE , Ss ei Sti o Stie etad Acne . 69 
Fe aids ich ca bo oni eects na ceadnape ae aegis . 59 
TE FUN oncesie ttc eitteaeiaceinstcieen ns pcm atelier edatea adil inane .49 


When the Stop and Shop first opened in our town, was when the 1 gallon for 
49 cents became their drawing card. 
We know that we cannot meet with these prices, if this condition continues 
to exist, and we want help. 
Sincerely, 
FRED RIGGIN. 


MoutTvaL MILK Co., 
Indianapolis, Ind., January 26, 1960. 
SMALL BUSINESS COMMITTEE, 
House of Representatives, 
Washington, D.C. 
(Attention: Mr. Brooks Robertson). 


DEAR MR. ROBERTSON: The milk war here in Indianapolis has been getting 
worse and worse in the past few weeks and we cannot stay in business much 
longer if these conditions continue. 

Mutual Milk Co. is a small independent dairy established in 1916. At that 
time, there were about 40 dairies here and no national dairies. At present there 
are only seven independents left and one national. They get larger, we get 
smaller. 

The chain groceries are using milk as a loss leader every day now, instead of 
only as weekend specials, selling milk for as low vs 39 cents per gallon (I pay the 
farmers about 40 cents per gallon for raw milk). Our retail sales are going 
down fast. 

At present, we only have 34 retail milk routes and the sales are down about 
20 percent from last year and 2 small wholesale routes serving a few, small 
independent groceries, schools, and hospitals. No supermarkets. 

43632—60—pt. 5-6 









































816 SMALL BUSINESS PROBLEMS IN THE DAIRY INDUSTRY 


Our business at one time was 60 percent retail and 40 percent wholesale, 
however we could not compete with any dairy that would loan money at no 
interest, furnish free refrigeration, and free service, pave driveways at no 
cost, give large undertable discounts and offer most anything to take our whole- 
sale accounts until now we are 90 percent retail and 10 percent wholesale and 
small accounts at that. 

I give you one example: 

We served Indiana Central College for many years, about $1,000 per month 
account. The college is located close to our plant here on the south side of 
town. We lost this account to the Borden Co. because of a special discount 
given by their district office in Columbus, Ohio, to a national catering com- 
pany serving the college. : 

Another example: 

Morrison’s Grocery, 3001 Northwestern Avenue, our account for many years 
and a good one. Borden’s man offered them a better price and informed me 
he wanted the account and regardless of my meeting his price he would con- 
tinue to underquote me till he got the account. He got the account. 

Mr. Robertson, I am not one to cry uncle, but if the independent dairy is to 
survive as a small business and not be taken over by the large national chain- 
stores and the large national dairies, then some drastic action will have to be 
taken by our Government and soon. 

We need help and our books and records are open to you as a representative 
of our Government to investigate my statements and if found correct and my 
rights as a small businessman have been violated, that you take any action at 


the disposal of our Government to correct this deplorable situation and permit 
our company to continue doing business. 


The above statements are true to the best of my knowledge and belief. 
Sincerely and respectfully, 


Roy Epwarps, President. 


Mr. Rosertson. Pascagoula, Biloxi, and Gulf port, Miss., area: 

This area includes the three cities mentioned and intermediate 
points located on or near the Gulf of Mexico. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing problems in this area by 
Hon. William M. Colmer, Member of Congress representing the area 
and by Mr. D. C. Daniel, executive vice president of the National 
Independent Dairies Association. 

These requests for an investigation were made as a result of the 
Member of Congress receiving complaints from his constituents and 
NIDA from its members concerning the pricing practices noted in 
the area. Charges were made that through the use of milk as a loss 
leader, sales below cost and discriminatory pricing by the large nation- 
wide dairies, the smaller independent dairies in the area are being 
damaged to an irreparable extent. 

On March 17 and 18, 1960, I conducted a thor ough investigation into 
the complaints received from this area and received information 
tending to substantiate the charges. This included discriminatory 
pricing by the utilization of unrealistic large discounts and rebates 
to particular customers resulting in the practice of sales below cost 
which, it is charged, could be designed only to reduce and eliminate 
the competition of independent dairies and the creation of a monopoly. 

There is attached and made a part of this report an affidavit dated 
March 24, 1960, from Suni-Land Dairy, Inc., Pascagoula, Miss., 
verifying most of these allegations and additional information w as 
received from the Home Milk Products Co., Biloxi, Miss. In addi- 
tion to the information hereby included in the record, other informa- 
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tion of a confidential nature is included in the committee files for 
future reference. 


Mr. Sreep. Without objection, the statements will be received for 
the record. 

(The statements are as follows :) 

Sun1i-Lanp Darry, INc., 
Pascagoula, Miss., March 24, 1960. 

Mr. WRIGHT PATMAN, 
Chairman, Select Committee on Small Business, 
Congress of the United States. 


DEAR Mk. PATMAN: On November 5, 1957, Suni-Land Dairy began processing 
and distributing milk in a stable market in the towns of Moss Point and Pasca- 
goula, located along the gulf coast, in Jackson County, Miss. For some time the 
market was stable and, since we take care in putting out good quality products, 
along with the fact that we were the only local plant in the county, we were 
growing in volume each week. 

This stability existed until about the middle of 1958, at which time Vance’s 
Dairy, located 120 miles north of Pascagoula, entered the market with special 
label brands for three supermarkets. He put out only homogenized one-half 
gallons and quarts, and no byproducts. This special label milk was selling retail 
for the same price as the regular brands sold wholesale, 45 cents per one-half 
gallon. This affected our sales only slightly; so we did not meet their price. 

This situation lasted until about October or November 1958, at which time 
Borden Co., located in Biloxi, Miss., and Dairy Fresh Co., located in Mobile, 
Ala., came down to meet the price of the special label milk. Borden and Dairy 
Fresh were the only two companies at that time with whom we were in competi- 
tion for the wholesale trade. To keep from losing our sales, we lowered our 
prices. Milk was then retailing out of the stores for 45 cents, with the ex- 
ception of the special label milk which was lowered immediately again. At 
this time the special label was selling for as low as 39 cents retail. These 
prices remained until January 1, 1959; at which time Federal Order No. 114 
went into effect in this locality. At the same time mil: was raised to 47 cents 
per one-half gallon wholesale. Prices stabilized at this level with only a few 
cases where Borden was giving a percentage kickback (reported to be 5 percent 
to some of the larger stores) until November 1952, when Sealtest entered the 
market from New Orleans, La. Immediately, there was widespread reports of 
under-the-table kickbacks from Sealtest. 

Not one, but several of our larger merchants told our salesmen that they did 
not want to put Sealtest in, but, by doing so, and letting Sealtest gain business, 
it would make it possible for them to hire additional help in their store. As a 
result, they were able to get into about one-half of the stores. Their milk at 
this time was retailing at the same price as ours, 51 and 52 cents per one-half 
gallon. 

On about January 1, 1960, Sealtest brought in the gallon jugs retailing at 89 
eents per gallon. This was 15 cents per gallon less than the prevailing price in 
the market at that time. 

The gallon jug did not do so well even at this price differential: so, on Febru- 
ary 29, 1960, Sealtest lowered the price on their one-half gallon paper from 47 
cents to 42 cents wholesale. This was 1.4 cents per one-half gallon less than the 
special label brands were wholesaling at. I gave Mr. Robertson photostatis 
copies of both Vance’s and Sealtest’s sales tickets, to prove this. He has these 
photostats in his file. Since the two towns of Moss Point and Pascagoula make 
up our entire market we decided to hold our prices at 47 cents wholesale and let 
our sales dictate for us what to do. Borden’s and Dairy Fresh did the same un- 
til the following Thursday, at which time they dropped their price. We kept our 
price at 47 cents still, hoping that this would have a stabilizing effect and pre- 
vent prices from being lowered further. On Saturday, March 5, however, our 
sales had taken a beating; so we had to drop our prices. 

I would like to say here, that Sealtest pays within a few cents per hundred- 
weight the same price as we do which was $5.97 for 4-percent milk in February. 
In their home market, it is my understanding that they get 49 cents wholesale. 
The distance they have to travel to get into this market is about 130 miles with 
two toll bridges to cross, each costing 50 cents each time they cross them. It 
is very evident that they are using their New Orleans market to subsidize the 
practices which they are carrying on here. 
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We appreciate very much Mr. Robertson coming down and meeting with us. 
If at all possible we would be grateful for further immediate help in this matter. 
The independent processors along the gulf coast, as well as those all over the 
United States, are in a very culnerable position, and we feel that our only 
solution rests with you who are representing the small businessmen of the United 
States. It is very evident, I think, that the dairy industry within itself cannot 
cope with this creeping monopoly. 

For this reason, the only solution, I think, lies in the enacting of laws on 
the national level, which enables the Government to act fast and forcibly when 
a situation like this occurs in a market. 

The statements made above are true and accurate to the best of my knowledge. 

Sincerely, 
RALPH CuMBEST, Plant Manager. 

Sworn to and subscribed before me this the 24th day of March A.D. 1960. 


[SEAL] VERTIS G. RAMSAY, 
Circuit Clerk, Jackson County, Miss. 


My commission expires January 1, 1964. 


HoME MiILxK Propwcts Co., INc., 


Bilori, Miss., March 30, 1960. 
Mr. Brooks ROBERTSON, 


House Office Building, 
Washington, D.C. 


Dear Mr. Rospertson: For approximately 6 months or longer the store retail 
price on brand milk was 51 cents, wholesale 47 cents, per half gallon. Vance 
Dairy, a small independent in the Hattiesburg, Miss., area was packaging pri- 
vate label milk for several supermarkets with a retail price of 48 cents, whole- 
sale approximately 438.6 cents per half gallon. National Dairies’ ‘‘Sealtest” brand 
was not available except through the Winn-Dixie Food Chain. There appears 
to be some special agreement between National Dairies and the Winn-Dixie 
Chain. Sealtest packed a private label, Velva, for the Winn-Dixie Chain which 
sold at 48 cents retail. 

Last fall a new Sealtest distributor began operation in the Pascagoula market. 
He immediately secured positions in most of the major stores in that market. 
There were many unsubstantiated reports that the Sealtest distributor was 
giving immediate rebates of 2 cents per half gallon on cash sales. 

In January, Sealtest introduced the gallon jug on the market at a retail price 
of 89 cents per gallon. Since there is a State law requiring at least 10 percent 
markup over the wholesale price it was assumed the wholesale price was 80 
cents per gallon. This compares with 88 cents per gallon wholesale in the New 
Orleans market. The gallon jugs did not move too rapidly at first. In February, 
3rown’s Velvet Corp., a large independent from New Orleans, introduced the 
gallon jug in this area at 89 cents retail. They appeared in nearly every large 
supermarket. 

On February 29, Sealtest suddenly announced a price of 42 cents wholesale 
per half gallon on the entire Mississippi gulf coast. This price of 42 cents com- 
pared with 47 cents for brand milk in the area and approximately 43.6 cents for 
private label. At the same time the price of 42 cents compared with a whole- 
sale price of 49 cents in their native New Orleans market. 

On March 3, Dairy Fresh Corp., a Pritchard, Ala., firm met the Sealtest price 
of 42 cents. On March 4, due to the sales pressure applied by Sealtest and Dairy 
Fresh, the other dairies lowered their price to 42 cents. 

There have been reports of the Borden Co. giving rebates of 5 percent to some 
customers but these reports are as yet unsubstantiated by proof. 

During the week of March 14, the Borden Co. introduced the gallon jug 
on the market at an assumed price of 80 cents wholesale. 

On the 22d of March the price at retail delivery dropped 5 cents per half- 
gallon in order to try and retain the retail routes intact. 

During the week of March 14, it is rumored that Sealtest forced their way 
into the A. & P. stores on the coast. The local managers were opposed to letting 
Sealtest in their stores. However the district manager for A. & P. told the 
managers that he had direct orders to put Sealtest in every store. 

It is our opinion that Sealtest is in violation of the Federal trade laws by. 
selling below cost in an effort to seriously lessen competition on the Mississippi, 
guif coast. The small independents in the area are being forced to sell halt- 
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gallons of milk at less than their cost. If this situation continues to grow 

worse it will seriously threaten the continued existence of these small dairies. 
Your very truly, 
; H. C. SCHROEDER. 

Mr. Rosertrson. Detroit and Flint, Mich., area: 

This area includes the eastern part of the State of Michigan, in- 
cluding the cities of Flint, Lansing, Detroit, and inter mediate points. 
The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing practices in this area, 
particularly Detroit, by Members of Congress from Michigan, in- 
cluding Hon. Louis C. Rabaut, Hon. James G. O'Hara, Hon. John D. 
Dingell, Hon. Charles C. Diggs, Hon. Thaddeus M. Machrowicz, and 
Hon. Martha W. Griffiths. 

These requests for investigations were made as a result of the Mem- 
bers of Congress receiving “complaints from their constituents con- 
cerning the pricing practices noted in the area. These practices, it 
is alleged, involve collusion between supermarket foodstores and large 
processors and distributors of fluid milk and other dairy products. 
Particularly, attention was invited to the plight of the now inde- 
pendent retail routemen who, until about a year ago, were employees 
of the large dairies, but who were forced to pureh: ase their routes or 
have their employment terminated. 

Several hundred of these men were thus virtually compelled to pur- 
chase their routes and have made full payment to the large dairies 
involved. It is alleged that within a short time thereafter, ‘the chain 
supermarkets, through special discounts or other means, offered milk 
for sale at retail at their stores at prices below those being charged 
these routemen by the same large wholesale distributors. 

On March 14, 15, and 16, 1960, I conducted an investigation into this 
situation based on the complaints that had been rec eived. The investi- 

gation developed information to the effect that supermarkets and other 
retail stores were, in fact, selling milk at prices far below cost—in 
some cases as low as 19 cents per half gallon. At the same time, route- 
men were being charged from 35 to ‘41 cents per half gallon by the 
same wholesale suppliers, thus making an obviously impossible com- 
petitive situation. Tt was generally charged that the large dairies, in 
collusion with the large supermarkets, were willfully attempting to 
eliminate the home deliv ery service through these pricing practices and 
thus concentrate the retail distribution of milk in the stores. 

Information confirming the situation as described herein was re- 
ceived through interviews with officers and members of the United 
Dairy Workers, AFL-CIO, Local No. 83, Highland Park, Mich., and 
Local No. 383, Flint, Mich. In addition, newspaper clippings, photo- 
graphs, and written statements were secured and the following such 

material is submitted for the record : Letter dated March 21, 1960, from 
the United Dairy Workers Local No. 383, Flint, Mich.; photostatic 
copies of supermarket advertisements taken from Michig: an news- 
papers; and letter dated January 15, 1960, and resolution from United 
Dairy Workers Local No. 83, and 116 letters received from 
the following independent milk deliverymen described above, which 
letters are to ‘be retained in the subcommittee files for future refer ence; 
letter dated April 1, 1960, from Twin Pines Dairy Farm, Detroit, 
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Mich., and statement from Mr. Glenn Lake, president, Michigan Milk 
Producers Association. 

Mr. Streep. Without objection, the statements will be received for 
the record. 

(The statements are as follows:) 


UNITED DAtRY WORKER LOCAL UNION No. 383, 
RWDSU-CIO, 
Flint, Mich., March 21, 1960. 
Mr. Brooks ROBERTSON, 
Investigator, Select Committee on Small Business, House Office Building, Wash- 
ington, D.C. 


DeaR Mr. Brooks: Below are some of the methods used by dairies in Genesee 
County to gain new customers, or to get stores to use their products exclusively : 

1. Dairies allow X number of dollars for advertising—radio or newspapers. 

2. Money is loaned to drug and grocery stores when a new store is built, or 
for remodeling. 

8. Refrigeration is furnished to certain stores, and refrigeration and air- 
condition service is alsc furnished. 

4. MeDonald Dairy, in Flint, was using their refrigeration men to install new 
air-conditioning equipment, until local No. 370, Plumbers & Steamfitters com- 
plained to the city commission. This was stopped as a plumber’s license is re- 
quired to connect to a waste line. 

5. Mr. A. P. Ruddy, Sealtest foods manager in Flint, has admitted some stores 
are getting over 20 percent discount, plus an allowance for advertising. 

Retail routemen have lost as much as $2,400 per year since 1954, mainly be- 
cause of collusion between supermarkets and dairies. Wages of wholesale route- 
men have increased upward to $7,500 yearly more than they earned in 1954. 

The Dean Milk Co. published a wholesale list price on March 14, 1960, which 
lowered the price of one-half gallon of milk from 41 to 35 cents. At the bottom 
of this list was the notation: “‘The uniform 15-percent discount has been discon- 
tinued.” Thirty-six men have been paid off at three dairies in Flint because 
of the business they previously had went to supermarkets. 

Again, I would like to thank you for coming to Michigan to investigate our 
problem in the milk industry. Please feel free to call on me at any time if I can 
be of any help to you. 

Sincerely yours, 
WiIrrttaM S. Hiaerns, President. 


DEAN’S RETAILER MERCHANDISING SERVICE 
(Profit news for dairy products dealers) 


The following are new wholesale list prices of Dean Country Charm dairy 
products effective March 14, 1960: 


| New Old 
| 
Homogenized, % gallon, paper eee San, st z ‘ $0. 35 $0. 41 
Homogenized, 1% gallon, glass ee AE EA FS eS re .33 | . 38% 
Homogenized, quarts, paper_.......-._-_- i SSAA Satna ann ndahatiex seen . 184% 21% 
Homogenized, 14 pints, paper Sc tae eee Sete ie. ee cone | 16 06% 
Vita slim, quarts. ________- Sid. gee tee eee #3374635ii434 1020) Lay . 20 
Chocolate, quarts____..___- i ae Ned ee ee a oe ok ee 21 25 
Chocolate, 4% pints______- oe AA steht 1 eked ee 4 | 0614 07% 
ot | ey een eee Lawes es eee | 17 . 20 
enn 1S Oe one ee Mae Bhalla eee | 41 | 48 
uN ORMRNE SRURMAGRG 5 2s Sh he ea ee aS ie. tay | . 23 . 26 


Whipped cream, 14 pints a oleae ee ee .f 
peenemnnenn III SS 53.5) 55052) 255) a et dg eo ee Ee .22 . 26 
1-pound chesse, regular and small curd _______---_----_---.-------e eee 20%! 24 


2-pound cheese, regular and small curd. ______-..---_- 2 eee tee 37 .43 





The 15-percent uniform discount. as previously announced is withdrawn and 
reflected into a net price. 


PurE Seat Dairy Co. 
FLINT, MIcH. 
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UNITED Darry WorKERS, LOCAL 83, 
Highland Park, Mich., January 15, 1960. 
Hon. Tom Steep, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN STEED: Attached you will find a resolution requesting that 
your committee institute an investigation at the earliest possible moment into 
the Detroit, area milk market. 

This resolution was adopted by unanimous vote at a meeting of independent 
milkmen who are members of United Dairy Workers, Local 83, January 14, 1960. 

Your prompt attention to this request will be greatly appreciated. 

Sincerely yours, 
JOHN O'KEEFE, 
President. 
STEPHEN CHURAN, 
Vice President. 
GEORGE MCLEAN, 
Secretary-Treasury. 
RESOLUTION 


Whereas we, independent milkmen of the Detroit area and members of United 
Dairy Workers Local 83 (AFL-CIO), are faced with unfair competition in the 
marketing of milk with many instances of apparent below-cost selling, often at 
prices less than what we can buy the milk ourselves at the dairy dock, at a 
time when many of us have been forced to make a large investment to buy 
routes and trucks; 

Whereas the United Dairy Workers Local 83 long has been disturbed at the 
monopolistic trends in the milk industry which we believe are directly responsi- 
ble for a decrease in the number of dairies in the State of Michigan from 
573 to an estimated 340 in the last 8 years, a decrease of 40 percent; a decrease 
which has taken a tremendous toll in jobs of employees in the dairy industry ; 

Whereas we believe an investigation of the milk industry in the Detroit 
market would disclose serious violations of the Sherman-Clayton Acts, ranging 
from negotiation of excessive discounts by chainstores buying milk for resale 
to interest-free, open-end loans and outright cash “purchase” of business by 
dairies—which often are pressured into such concessions by prospective high 
volume customers; 

Whereas it has been estimated that these practices drain $8 to $10 million a 
year out of the industry in Michigan and is a serious threat to the existence not 
only of independent milkmen but to small dairies, to workers employed by the 
dairies, to the dairy farmers and to.the general public who certainly eventually 
will be at the mercy of the giants who survive if the activities are permitted 
to continue unchecked ; and be it 

Resolved, That the independent milkmen of United Dairy Workers Local 83 
(AFL-CIO) urge Hon. Wright Patman, chairman of the Select Committee on 
Small Business of the U.S. House of Representatives, be urged to arrange for 
an investigation and public hearings on the chaotic conditions in the Detroit 
milk market at the earliest time possible; and be it further 

Resolved, That the officers of local 83 be directed to forward this resolution 
to Congressman Patman, to Hon. Tom Steed, chairman of the Small Business 
Subcommittee on Dairy Problems, and also that copies of the resolution and a 
letter be directed to members of the Michigan congressional delegation in Wash- 
ington urging them to take every action possible to impress upon Representative 
Patman of the acute need for such an investigation immediately. 


From: United Dairy Workers, Local No. 88, AFL-CIO, 
15840 Second Boulevard, 
Highland Park, Mich. 


Detroit, Micn., April 1, 1960. 
Mr. Brooks ROBERTSON, 
House Select Committee on Small Business, 
House Office Building, Washington, D.C. 
Dear Str: May we thank you and the House Small Business Committee for 
the interest shown by your recent trip to Detroit to listen to the problems we 
face in this area. 
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We are perhaps the largest locally owned dairy in Michigan in total size. At 
the same time the capital stock of our company is all owned by the employees 
working in the plant and office and the 575 independent distributors, who sell 
our product. 

These distributors operate both wholesale and retail routes, although we do 
not have any chainstore business. Attached is a survey made by the Detroit 
News which showed that in 1958 the five major chainstores had 52.3 percent of 
the total grocery store business in the Detroit standard metropolitan area. 

We would like you and the committee to know that we wholeheartedly sup- 
port the legislation proposed in H.R. 8841 and H.R. 10235. We are perfectly 
willing at any time to compete with the national chain dairies or the national 
chainstores as long as they do not indulge in loss-leader selling. 

We feel that giving the Federal Trade Commission the power to issue tem- 
porary cease and desist orders as proposed in H.R. 8841 would give us a security 
that could not be obtained in any other manner. Even being able to sue them 
for triple damages and perhaps collect some years later, after we are out of 
business, would be very small consolation. After all, we do have to live in the 
meantime. 

Thank you again for the interest shown in our problem. 

Yours very truly, 
TwIN PInes Farm Datry, INC., 
By JoHN H. Stewart, President. 
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Every year Ube share of the food buying done im supermarkets increases. 
Vive major chains and” 18 smaller maltiple-unit grocers now get 60 cents : 
aut of every food dolar in The Detroit SMA. : 
Stipermarkets follow fiat Gpon papulation movements to the subuartiy, 
‘They are a part of practically every new shopping center. Where locations © 
beeoane available through redevelopment, they are finding it profitable 
tw invade the. older sections of the city which have been the preserve of. | 
sinall independent stores. 
The cistcibation of supermarket chains im The Detroit Standard 


Metropolitan Area is shown on the accompanying maps 


ESTIMATED SALES IN | 
DETROIT SMA (2) 
FOR YEAR 1958 








All grocery stores : $1,067,000,000 


$59,000,000 


168,000,000 





A&P 151,000,000 
Sloger 100,000,000 
e Nationa! 68,000,000 
food Fair 72,000,000 


7 chains with 4 to 9 units each 39,000,060 
39,066,000 


430,000,000 


1} chains with 2 of 3 units eoch 


Single unit stores 


{}} Att. stores Fling returns ta Michigan Depariment of Revenue on December 19.58 soles, 
{2} Masemb, Ockinnd ond Woyar Counties of Michigan. Grocery teias data for bolunte of rated wading aren not available. 





{From the Michigan Milk Messenger, April 1959] 
SPEAKING FRANKLY 
(By Glenn Lake) 


The dairy industry in Michigan has become so jittery that every ridiculously 
insignificant price move by a store or dairy seems to trigger a wholesale round 
of vicious price cutting. 

The price war in Detroit is a good example. Milk is going for as little as 
4 half gallons for a dollar; ice cream for 59 cents a half gallon—prices that don’t 
even cover costs. 
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It’s the sort of thing that breeds and feeds on itself—retaliatory price cutting 


is met with a dose of the same. Costs are completely disregarded in a mad 
scramble to get volume. 


Competition, maybe. But who profits? 

Certainly not the dealers who are cutting each other’s throats. 

The consumer? A little perhaps, but not for long. 

The producer? No change on the surface, but eventually, he is a loser. 

The big winner seems to be the supermarket, which winds up with extra cash 
to pocket in the form of discounted bills or rebate checks. 

Unfair and unsound trade practices like this aren’t exactly new to the dairy 
industry, but they seem to be growing more common and more serious. 

Selling milk below cost to get additional volume is only one example. Milk is 
a natural loss leader—a traffic getter, because more people go to the store for 
milk than for any other single food item. The loss on milk sales is charged off 
by marking up other products sold during the milk price special. 

Other commonly reported unfair trade practices include free services and 
equipment; free advertising or free advertising allowances which the store may 
choose to pocket instead of use to increase sales; gifts, free “samples”; loans 
with little or no interest and in some cases no provisions for repayment; buy- 
ing of stops, in which a distributor actually lays out cash for the right to sell 
his product in a given store; and tie-ins where a dealer who makes ice cream 
may give an unjustified discount on milk to get the ice cream business. 

zast, but not least, is the practice of giving huge, uneconomical discounts to 
big store stops. 


Now, it may be good business to give quantity discounts from the quoted 
wholesale price, but studies have shown that savings in handling and service 
seldom exceed 5 percent on the biggest wholesale stops. Authorities in the dairy 
industry say rebates and discounts now range as high as 21 percent for some 
stops. The average discount or rebate is estimated to be 11 or 12 percent. 

One dairy official says discounts, rebates, and other concessions cost his com- 
pany 60 cents a hundred on all milk handled last year. 

Unfair trade practices siphon an estimated $8 to $10 million a year out of the 
dairy industry into the hands of those who have little investment in the industry. 
That’s over and above the amount justified by quantity purchases and services 
rendered. 

Everyone blames someone else for the mess that exists. 
dairy blames the national concern. The national 
dairy. 


The independent 
concern blames the small 
Most everyone points an accusing finger at the big chainstores. Even 
we farmers are blamed because of the prices we demand. 

Perhaps the main contributing factors are the change in packaging, shifting 
of sales, foolish bidding to get volume of business at the expense of profits, 
and the explosive growth of supermarket selling. 

With the volume of business they handle, and the growing trend of people 
to buy more milk from stores, chainstores are sought-after stops. 

Dairy A may have one of these stops and be giving a volume discount of say 
7 percent. Dairy B is in the neighborhood and would like the supermarket’s 
business, so he offers a 10 percent discount and an advertising allowance. The 
store manager tells dairy A, “Ive got a new deal. Match it or no business.” 
Dairy A, clubbed into submission, says “I’ll fix B’s wagon—I’ll meet his price, 
and if he comes back, let me know. I'll meet anything he offers.” 

And we're off to the races. Neither dairy gains. The product is cheapened. 
The consumer comes to feel that milk ought to be sold at the low special price at 
all times and becomes incensed when prices return to a sensible level—which 
eventually must happen. Moreover, the dairy will try to recover the loss and 
the consumer could find herself actually paying for the discount which some- 
body else pocketed. 

Price cutting and exorbitant concessions lead to a situation where even the 
giants in the industry don’t have control over their pricing policies. The small 
distributor is squeezed almost to bankruptcy, no matter how efficient he may be. 

Since our foremost concern is to have the highest possible consumption of 
dairy products, we may ask “Why should farmers be concerned about low retail 
prices, which after all should stimulate sales?” 

But do they? Or do these unsound practices just weaken the industry finan- 
cially so it can’t pay producers fair prices for their milk? 

We are striving to hold sizable superpool premiums in our Federal order 
markets and comparable negotiated prices in others. 
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Any price wars and unfair trade practices that draw off money that could 
and should go to farmers, undermines our chances of negotiating new price 
agreements at continued or improved levels. 

Continuation of unsound business practices results in elimination of buyers 
and tends to put power and strength in the hands of a few. They destroy 
healthy competition and make negotiating far more difficult. 

These practices destroy the financial ability of dairies to pay us for the milk 
they buy. While your association guarantees payment for your milk, the money 
must come from our customer, the dairy, and ultimately, the consumer. 

The delegates on March 24 voted to support State milk marketing legislation 
with a strong unfair trade practices section. 

We are just as opposed as the next fellow to any unnecessary Government 
regulatious vr restrictions, but we have to live by books full of laws passed to 
protect people’s rights, their welfare, even their lives. 

Is there any reason why this shouldn’t apply to the dairy industry? 

We do not believe that any law would cure all the evils besetting our in- 
dustry. Nor do we teel a fair trade practices provision could be enforced unless 
resale prices are established. 

Caution must be exercised against those who believe that such a provision 
should be used to freeze sales at either home delivery or store levels. 

We do believe a well-written and well-administered State milk marketing act 
could provide the stundards needed to weed out unfair trade practices which 
ultimately work against farmers,.who have the major investment in the dairy 
industry. 


Andrew Harkleroad, 22519 Piper, East Detroit, Mich. 
George G. Doebler, 13136 Maiden Avenue, Detroit, Mich. 
Lloyd Fritz, 31673 Flynn Street, Warren, Mich. 

Harry Restum, 15134 Wyoming Avenue, Detroit, Mich. 

C. J. Barnett, 2453 Durand Street, Saginaw, Mich. 

Albert J. Goerzinger, 17131 Collinson, East Detroit, Mich. 
Charles Gibson, 23940 Hunters Lane, Southfield, Mich. 
Edward Sobieski, 8937 Hemingway, Detroit, Mich. 
Euclid J. Morin, 25587 Ivanhoe, Detroit, Mich. 

Walter Sparks, Jr., 7659 Inkster Road, Garden City, Mich. 
Donald Hoffman, 14432 Piedmont Avenue, Detroit, Mich. 
Crawford A. Dickson, 14846 Birwood, Detroit, Mich. 
Alice R. Toth, 15244 Regina Street, Allen Park, Mich. 

Al Homan, 12670 Northlawn, Detroit, Mich. 

Charles Stamper, 26530 Plymouth, Detroit, Mich. 

Les FitzGerald, 3600 Oakview, Drayton Plains, Mich. 
Edward 8S. Schweitzer, 34812 Fairchild, Wayne, Mich. 
Ivan J. MacDonald, 18275 Stout, Detroit, Mich. 

Regis F. Butler, 14494 Cedargrove, Detroit, Mich. 

Walter Sparks, 6959 Moccasin, Wayne, Mich. 

S. O. Johnson, 16511 Steel Avenue, Detroit, Mich. 

Cecil L. McDonald, 106 Church Street, Mount Clemens, Mich. 
William E. Wolf, 14392 Auburn, Detroit, Mich. 

Frank Cramer, Pontiac, Mich. 

Edward Yankauskas, 2094 Garry Drive, Troy, Mich. 
Richard Pfeffer, 1207 Genella, Pontiac, Mich. 

Wilfrid Schroeder, 238 Tecumseh, Clawson, Mich. 
Willard Cutright, 1621 Lotz Road, Plymouth, Mich. 
Harry Hahn, 17154 Alcoy, Detroit, Mich. 

Harold Tentz, 23070 Firwood, East Detroit, Mich. 

Louis De Lorme, Detroit, Mich. 

Floyd Boyd, 49761 Jefferson, New Baltimore, Mich. 
Joseph L. Benoit, 39320 Drake, Mount Clemens, Mich. 
John R. Waseloskus, 9142 Ward, Detroit, Mich. 

Edward Russell, 6643 Orchard Avenue, Dearborn, Mich. 
Morse J. Reynolds, 9903 Stahelin, Detroit, Mich. 

LeRoy Jones, East Detroit, Mich. 

Albert Johnson, 22207 Benjamin, St. Clair Shores, Mich. 
Charles Neall, 20902 Hawthorne, Harper Woods, Mich. 
James Harriman, 20827 Fleetwood, Mount Clemens, Mich. 
Ed T. Pomorski, 15643 Springarden, Detroit, Mich. 
Charles Muller, 14042 Manning, Detroit, Mich. 
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Ernest Dominick, 20261 Kingsville, Harper Wocds, Mich. 
Russell Hebert, 18691 Sumner, Detroit, Mich. 

John Harlacker, 22305 Maple, St. Clair Shores, Mich. 

E. Jepsen, 15672 Couzens Avenue, East Detroit, Mich. 
Leon Thomas, 3824 Elizabeth Lake Road, Pontiac, Mich. 
Duane J. West, 9000 Bridge Lake Road, Clarkston, Mich. 
Nick Soley, 675 Phillips Avenue, Clawson, Mich. 

Robert S. Kenyon, Livonia, Mich. 

M. C. Hood, 235 Tuxedo Highland Park Mich. 

John Foxworth, 11335 Hemingway, Detroit, Mich. 
Harvey Bondie, 8269 Wyoming Avenue, Detroit, Mich. 
Fred W. Burrows, 1350 Northway Avenue, Ferndale, Mich. 
John C. Carle, 1680 Bonlaw Road, Troy, Mich. 

John Kukan, 8418 Weil, Center Line, Mich. 

Armand Olser, 14946 Dolphin, Detroit, Mich. 

Roland B. Frink, 18421 Biltmore, Detroit, Mich. 

Robert A. Roehrig, 220 West 12 Mile Road, Royal Oak, Mich. 
Lawrence W. Jones, 1174 Cambridge, Berkley, Mich. 
Maurice Shards, 15744 Indiana, Detroit, Mich. 

H. Melbride, 954 East Hayes, Hazel Park, Mich. 

Ralph Boyd, 15519 South Park, East Detroit, Mich. 

John Brode, 24520 Lexington, East Detroit, Mich. 

Harold R. Morton, 471 Lathrop, Algonac, Mich. 

W. A. Nehrenberg, 10344 Division Road, Richmond, Mich. 
Gerard C. Valken, 14288 Hampshire, Detroit, Mich. 

Paul Parker, 3586 Griffith, Berkley, Mich. 

I. J. Ledwidge, 703 Florence, Royal Oak, Mich. 

Leonard Rajewski, 6181 Neff, Detroit, Mich. 

Russell A. Moore, 105 Huron Avenue, Mount Clemens, Mich. 
Mel Floyd, 11364 Arnold, Detroit, Mich. 

Paul Kukan, Warren, Mich. 

George Zachos, 123 North Astor, Pontiac, Mich. 

William C. Miller, 24805 Culver, St. Clair Shores, Mich. 
George L. MacKay, 1294 Franklin, Berkley, Mich. 

S. Norm Trombly, 23155 Port, St. Clair Shores, Mich. 
Gerald P. Helts, 11741 Whitcomb, Detroit, Mich. 

Art Hardus, 22503 Downing, St. Clair Shores, Mich. 
Ralph Lalone, 22304 Gaukler, St. Clair Shores, Mich. 

Ray Hensley, 1149 East Muir Street, Hazel Park, Mich. 
Frank Minjoe, 16181 Chatham Street, Detroit, Mich. 
Arnold Nesbit, 12744 Dromenade, Detroit, Mich. 
Clarence J. Musson, 4145 Lenox, Detroit, Mich. 

Dave Boomer, 6986 Vernon, Dearborn, Mich. 

Thaddeus J. Smeteh, 16652 Ward, Detroit, Mich. 

Don C. Lauder, 1260 West Hazelhurst, Ferndale, Mich. 
Joe Gallina, 6852 Steadman, Dearborn, Mich. 

Paul R. Rosasco, 1028 Woodbridge, Ann Arbor, Mich. 
Walter F. Taylor, 807 East Seven Mile Road, Detroit, Mich. 
John Aho, 2280 Royal, Berkley, Mich. 

Gerald F. Donovan, 23581 Loomis Court, Farmington, Mich. 
Peter S. Talich, 9912 Becker Avenue, Allen Park, Mich. 
Daniel J. Foote, Pontiac, Mich. 

Charles L. Fenton, 315 Alice, Rochester, Mich. 

Adrian J. Ziemba, 12686 Northlawn, Detroit, Mich. 
Harvey Litz, 17114 Mayfield Avenue, Roseville, Mich. 
Archie Hutchins, 26235 Warren, Dearborn, Mich. 

John Fallowfield, 208 Olympia, Troy, Mich. 

Oswald Miller, 7622 Buckingham, Allen Park, Mich. 
Marcus Ward, 14661 Coyle, Detroit, Mich. 

David L. Reed, 15865 Norborne, Detroit, Mich. 

Freeman D. Coblentz, 10924 Whitehill, Detroit, Mich. 
Victor Taylor, 5193 Durnham Drive, Pontiac, Mich. 
Thomas F. Fenton, 190 West Hopkins, Pontiac, Mich. 
Wallace MacFarland, 11483 Lakepointe, Detroit, Mich. 
Paul W. Beck, 14247 Terry, Detroit, Mich. 

Joseph H. Dunham, 21158 Poinciana, Southfield, Mich. 
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Anthony Napolitan, 22521 Trombly Street, St. Clair Shores, Mich. 

W. F. Keyes, 19506 Appoline, Detroit, Mich. 

Reginald J. Duquay, 14668 Cedargrove Avenue, Detroit, Mich. 
Thomas A. Moerder, 15711 Inkster Road, Livonia, Mich. 

D. Tassen, Jr., 1456 Melton Road, Birmingham, Mich. 

Roe Waller, 26609 Wilhelm, Southfield, Mich. 

Frank DeCook, 2179 East Eight Mile Road, Grosse Point Wood, Mich. 

Mr. Rosertson. Last St. Louis, Belleville, Granite City, and south- 
ern Illinois area: 

This area includes, in addition to the cities mentioned above, prac- 
tically the entire southern half of the State of Illinois. In this general 
area, all of the more disturbing factors are found at all levels of the 
dairy industry. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing practices in this area 
by Hon. Melvin Price and Hon. Kenneth J. Gray, Members of 
Congress representing districts within this area. 

Requests for the investigation were received from the Congressmen 
as a result of complaints received from their constituents which in- 
cluded independent processors and distributors, dairy workers local 
unions, individual employees of dairies employed as retail delivery 
men on a commission basis, and producers. On February 23, 1960, I 
proceeded to this area interviewing several dozen members of the 
industry on all levels, completing “the investigation in 4 days, on 
February 26, 1960. 

The complaints investigated were sales below cost, discriminatory 
pricing, and a planned program by the large national dairies to elimi- 
nate home delivery and the small independent dairies. I covered this 
area thoroughly and noted that in a majority of instances fluid milk 
was advertised in the windows and offered for sale in the stores at the 
ridiculously low price of 10 cents per half gallon and in some cases even 
less. I arranged for pictures to be taken ‘of this evidence of this milk 
price war and they are attached and made a part of this report. 

The most common general complaint encountered was one which I 
verified involving particularly the large Pevely and Adams Dairies of 
St. Louis, Mo., w vhich concerns continue to flood the market in nearby 
[linois with their milk at wholesale prices always below wholesale 
prices offered by independent dairies in Illinois regardless of the 
general and comparative price levels. 

Affidavits were received from the Edwardsville Creamery Co., Ed- 
wardsville, Ill., the New Era Dairy, Inc., Carbondale, Ill., and the 
Dressel- Young ‘Dairy of Granite City, Ill., which reflect and substan- 
tiate the complaints and which are attached and made a part of this 
record. 

In addition to these affidavits, statements were received and are 
made a part of this record from the Collinsville Dairy, Collinsville, 
Lll., Joseph L. Powers, representing employees of the Niederer Dairy, 
East St. Louis, I11., Pat Quick, representing Sealtest dairy employees, 
East St. Louis, Ill, and Milk Haulers & Dairy Workers Local No. 528, 
Greenville, Il. 

Also submitted herewith for inclusion in the printed record are 

photographs taken in the area visited, advertising milk for sale at 
ae as low as 10 cents per half gallon. Your attention is invited 
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to the last picture of this series taken of a sign in the window of the 
State Street Supermarket, E] Dorado, Ill. The sign reads as follows: 


Going Wild, We Don’t Have Cheap Milk, But We Do Have a Bargain in 
Dollar Bills, We Will Give You a Dollar Bill for 75 Cents. 


This comedy relief is introduced as portraying the general con- 
fusion, misunderstanding, and fear that prevails in the lower economic 
levels in the dairy industry in this area of Illinois. 

An abundance of material, including newspaper advertisements 
of below-cost prices, statistics, and other statements of a confidential 
nature, were received and are being held in the committee files. 

Mr. Streep. Without objection, the material will be received for 
the record. 

(The material referred to is as follows :) 

LocaL No. 528, 
MitK Havers & Dairy WORKERS, 
TEAMSTERS LOcAL UNION, 
Greenville, Ill., March 18, 1960. 
Mr. BrRooKs ROBERTSON, 
Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DeaR Siz: Attached herewith is a retyped copy of a letter addressed to me 
by Mr. F. A. Gourley, manager of Prairie Farms Creamery of Southern Illinois. 
The original letter is being kept in my office for filing. 

Since this particular local is primarily a milk local, representing several 
dairies,;.all of which are affected by the St. Louis milk market. For over 2 
years now the dairy managers, representing the dairies that’ we have ‘titider 
contract, have been complaining, and rightly so, of the prices of milk and the 
conditions of the milk industry in this district. 

I understand that in some cases the price of milk brought into [Illinois from 
the St. Louis market has dropped as low as 9 cents per half gallon, while the 
St. Louis market remained between the 34- and 38-cent bracket. 

Approximately a year ago one of the local chainstores here in the city of 
Greenville had a St. Louis brand on a weekend special sale. The milk was 25 
cents per half gallon and in addition to this, there was a local lady hired who 
handed out free 10-cent coupons on the purchase of this one-half gallon of 
milk. Cost at the checkout lane being 15 cents per half gallon. It has come to 
a place where the dairies in this district in order to compete with these con- 
ditions have had to use various “gimmicks,” such as $2 worth of free stamps 
with the purchase of each one-half gallon of milk. Also in this particular town 
where a new hospital is being built, 5 percent of their sales to be donated to 
the hospital fund, and it seems that these are the only recourses that these 
smaller dairies have to compete with the St. Louis prices. 

As you can easily understand that these conditions make it extremely diffi- 
cult to negotiate and improve conditions, especially economically, for our mem- 
bers employed in these dairies. We have all been hoping that these conditions 
would correct themselves, but it seems as though they aren’t. Hoping some- 
where that there can be some remedies and assistance in correcting the situation. 

Hoping this letter will be of some informational value and would appreciate 
hearing from you concerning any action that you may be taking in this 
situation. 

If I can be of any further help, please do not hesitate to contact me. 

Sincerely yours, 
MELVIN A. ALLEN, Secretary-Treasurer. 


PRAIRIE FARMS CREAMERY OF SOUTHERN ILLINOIS, 


Carlinville, Ill., March 17, 1960. 
Mr. ALLEN, 


Business Agent, Teamsters Union, 
Greenville, Ill. 

Dear MeL: Bottle milk prices in Illinois near the St. Louis market have 
been unbelieveably low and many times below cost. This condition started 
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about 2 years ago, and nearly all of the price cutting was by St. Louis dairies 
trying to increase their saJes in Illinois. 

Most dairymen were expecting prices to correct themselves within a few 
months. However, this below-cost selling is still a common practice, and there 
is no indication that it will be corrected in the near future. Due to health 
departments, it is extremely difficult for dairies in Illinois to sell their dairy 
products in St. Louis; and during the past 2 years the St. Louis dairies, most 
of the time, maintained a selling price in St. Louis from 2 to 
than their selling price in Illinois. 

in order for the Illinois dairies to maintain their sales, it has been necessary 
for them to sell at the same price; and this, of course, has brought about large 
financial losses to these Illinois dairies. 

If this situation is not corrected soon, a high percent of the Illinois dairies 
will have to discontinue. 

Sincerely, 


5 cents higher 


F. A. GourLey, Manager. 


EDWARDSVILLE CREAMERY CoO., 


Edwardsville, Ill., February 26, 1960. 
Hon. WRIGHT PATMAN, 


Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN PATMAN: The Illinois section of the St. Louis Metro- 
politan sales area has been the scene of bitter price wars on one-half gallons of 
grade A homogenized milk during the past 2 years. The wholesale price today 
of one-half gallon cartons of milk is 24 cents delivered to grocery stores in 
East St. Louis and Belleville, Ill. This is approximately 70 percent of actual 
delivered cost. 

In my opinion, this price war was started by the actions of Quality Dairy 
Co., St. Louis, Mo., an old, well-established, large milk dealer. It started 
selling milk about 4 years ago to large independent supermarkets in East St. 
Louis at a price approximately 4 cents below the East St. Louis competitive 
price. As I remember it, the competitive price was 38 cents in East St. Louis 
and St. Louis at that time. Quality Dairy Co. was selling the same product 
to similar stores in St. Louis at 38 cents and in East St. Louis at 34 cents. 
They started in gradually so that the 38 cents price was maintained by com- 
petitive dairies but after théy started selling to more independent supermarkets 
at a low price, other dairies had to meet Quality’s price in order to maintain 


sales. Quality would again go down and then the others would follow down- 
ward. Quality Dairy Co. then extended their sales programs to Belleville 


and other nearby Illinois cities with the resulting chaotic milk prices. 

Quality’s Illinois sales probably don’t amount to 5 percent of their total 
sales so they can ruin the smaller Illinois dairies while not being hurt very 
much themselves. 

The low prices were met by other dairies only on weekends, Thursday, Friday, 
Saturday, for many months but now the price of 24 cents seems to be on a 
continued basis. The present St. Louis, Mo., price is 32 cents. 

Quality Dairy Co.’s Illinois and outstate Missouri sales are made through 
vendors or distributors who theoretically pay a “dock price” for the products 
at the Quality Dairy Co. plant in St. Louis. They supposedly can then sell 
it for whatever price they desire in their sales areas. I believe that investi- 
gation would show that the Illinois and Missouri distributors are now paying 
different prices because the “dock price” would have to be above the current 
24-cent East St. Louis wholesale price for the Missouri distributors because of 
the Missouri law which prevents below-cost sales. The 
would have to be subsidized by Quality to sell at that price. 

Beatrice Foods Co., Mattoon, Ill., is selling one-half gallons of milk in the 
Granite City, Collinsville, Alton, Edwardsville, Ill., area at below competitive 
prices to grocery stores as they have since they came into these cities to sell 
milk about 5 years ago. They initially solicited and sold one-half gallons of 
milk about 5 cents below the competitive wholesale prices to these stores. 
They now have a rebate schedule with their base price the same as competitive 
brands. This rebate runs as high as 7% percent of the base price and, in ad- 
dition, they pay an allowance to the wholesale grocery company in Staunton, 
Tll., to which some of the retail grocers belong as part of a cooperative buying 
group. In their own local markets, Beatrice do not have the rebate schedule. 


Illinois distributors 
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In addition to this regular rebate schedule, Beatrice gives “weekend specials” 
to their customers in this area which causes additional chaos. 

In my opinion, Quality Dairy Co. and Beatrice Foods Co. started selling 
their cartons of milk in these areas at below cost to eliminate local dairies 
and help to create a monopoly in the dairy industry through illegal and unfair 
trade practices. 

The Granite City Dairy, Granite City, Ill, and Walnut Grove Dairy, Alton, 
Ill., both small independent dairies have, within the past 60 days, sold their 
businesses to larger dairies, one a farmer cooperative, the other an independent 
corporation, undoubtedly because of their inability to survive the financial 
struggle because of the low milk prices. 

It appears to me that some of the larger St. Louis dairies use every pretext 
to eut their prices in the Illinois areas but do not meet similar price conditions 
in St. Louis, which constitutes their major sales area. 

I will appreciate anything you can do to help us. 

Yours very truly, 
CLYDE W. FRUvIT. 

I hereby swear that the above statement is true to the best of my knowledge 
and belief. 


C. W. FRoit. 
Sworn to before me this 26th day of February, 1960. 


[SEAL] Curist L. JAHNS, Notary Public. 


{AST St. Louis, Inx., March 14, 1960. 
Hon. Tom Steep, 


Chairman, Special Subcommittee on Small Business Investigations, 
House of Representatives, Washington, D.C. 


Deak Sir: The following is a brief summary of the economic trend of the dairy 
industry around metropolitan area of East St. Louis, also, including the whole 
of St. Clair and Madison Counties in Illinois. 

This modest report is the work of a committee of milk-wagon drivers, who 
have been engaged in the sales field of this industry for as long as 30 years, 
working with and watching the changes and progress of said industry. Changes 
have been many—mode of delivery, new standards set up by the health authori- 
ties, every other day deliveries (retail), (which was started during World War 
II), elimination of Sunday delivery, and others. Some, not easily acceptable but 
in the end resulting in some good for all concerned. 

Dating back to the year of 1929, the average weekly wage for this area was 
about $38 with a varying commission from a few dollars a month up to about 
$50 per month. At this time a quart of milk sold at 10 cents wholesale for resale 
in stores and 12 cents a quart for retail delivery. The trend at this time and 
for a long period following was about 70-percent retail and 30-percent wholesale. 
The industry had been enjoying fairly good prosperity and harmony on a local 
level, following previous unrest and dissension among the producers who had 
been carrying on a never-ending struggle with the dairies for a more fair share 
or price for their efforts and dairy products. Over the years, in order to have a 
more stable and economically sound condition, we had to resort to legislation 
regulating the price paid to the producers, and all this only after many tears and 
much sweat and blood. But yet the milk industry, in spite of all its headaches 
and heartaches, was one of the soundest industries during the entire depression 
of the thirties and with the least amount of employees laid off. 

But now a new and vicious situation confronts the entire industry (which 
originated in the 1950’s and has grown steadily worse) threatening the entire 
economic affairs of the dairies and most certainly driving the small business- 
man out of the field, leaving the remaining few in a very unstable and economi- 
eally unsafe situation. We are most certainly aware that the independent 
dairies in this area are definitely going broke; and being concerned over the 
dairies brings up the dire need of livelihood for our men and women. 

This now brings us to the real reason behind this tirade, as it is common knowl- 
edge around this area that the chainstores and supermarkets have been more or 
less footballing the milk prices not only on weekends but daily. During the 
month of February, for instance, retail price for 4 half-gallons of milk, 88 
cents; a single half-gallon retail for 23 cents. The cheapest wholesale price 
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that we are aware of is 24 cents, and, therefore, below cost, as we do know that 
it will cost much more to purchase in the raw state, process, bottle, and deliver. 
Home deliveries are priced at 48 cents, and it is quite evident by the curtailment 
of home deliveries that the consumer is considering the price when buying. 

On two previous occasions one of the larger dairies in St. Louis, Mo., was 
convicted of watering their milk (at a time when there is an oversupply of 
milk), and on the second conviction paid a fine of about $200. This being the 
end result of cheap prices—men laid off, small dairies destitute, and in general 
a condition of chaos. 

Is this what we can call a sound economie condition? Anyone with just nor- 
mal intelligence can foresee serious results to our entire industry, if this con- 
tinued to exist. Billions of dollars are being spent by this Nation of ours to put 
everyone on a sound basis, and yet we sit by and idly watch big business wreck 
the most important phase of our area—our own livelihood and good, sound 
business principles. 

A question also arises, Are these conditions reflecting the coveted All-Ameri- 
can City Award for the year of 1959, awarded to East St. Louis? 

Hoping this will give you an insight into the aggravation of milk prices in 
this area, Iam 

Sincerely yours, 
PaT QUICK, 
Committee Member, Sealtest Dairy Employee. 
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East St. Lovuts, Itu., March 9, 1960. 
Hon. Tom STeEEp, 


Chairman, Special Subcommittee on Small Business Investigations, 
House of Representatives, Washington, D.C. 


Dear Sir: Prior to the coming of the Adams Dairy in this area the retail out- 
lets were making a 2-cent margin per quart on milk. The Adams Dairy has 
allowed discounts and offered premiums and the chain companies have handled 
more and more Adams products, displaying the Adams products much more 
favorably than any other milk products they handled. Once these Adams prod- 
ucts were established before the buying public through the chains, Adams began 
deliveries to all retail outlets in the area. 

There is a deep feeling among the employees in the dairy industry that the 
chain companies and Adams Dairy conspired to force the buying public to use 
Adams products. This is done through the almost exclusive display of Adams 
products and advertising. 

The retail milk situation in the last 5 years has gradually grown worse 
due to the price war which has developed as the result of the Adams Dairy 
policies in this area which other distributors have adopted. The lowest whole- 
sale price on a half gallon of milk, to our knowledge, is 24 cents and yet the chains, 
A & P, Kroger, and National Tea as well as other supermarkets such as Aitken’s, 
Bise, Couch, Pochek, Centreville Tom Boy Market, Ellman’s, Tri-City Grocery 
Co., and Kramer’s retail 4 half gallons of milk for as low as 88 cents with a 
single half gallon retailing for 23 cents. This is below their cost. If it is 
not below their cost, we have no knowledge of it to date. 

The price for home delivery of a half gallon of milk is 43 cents. It is quite 
evident that home delivery has been curtailed and in almost every instance when 
a customer notified the driver to discontinue home delivery it is because milk 
can be purchased at the retail outlet at such a tremendous difference in price. 
The average consumer is interested in price rather than any other one factor 
in this particular situation. 

Our people are wondering how it is possible for the industry to take this 
loss over such a long period of time. Certainly we are aware that the inde- 
pendent dviries in this area are gradually going broke. We are not only con- 
cerned with the business of the dairy owners but with the jobs of the men and 
women who earn their livelihood in this industry—many of them having been 
employed in the industry for 25 years or more and who are still not of retire- 
ment age. 

It is our sincere belief that once home deliveries have been forced off the street, 
milk prices will rise rapidly to assure the milk producers and the retail outlets 
a decided margin of profit; with no regard for the price to the consumer who 
will have to buy from the retail outlet or do without. 

We are enclosing herewith some clippings which will give you an idea of the 
price situation. You will note the clipping we have marked “1” from the Kroger 
Co. in their St. Louis stores, milk is advertised at 2 half gallons for 69 cents or 
34% cents per half gallon. On the east side the price is as low as 88 cents 
for 4 half gallons. This vast difference in price is because Missouri has a law 
that prohibits the sale of milk without a prescribed margin of profit. The St. 
Louis dairies are using the east side as a “dumping ground” for their excess 
milk and have aggravated the price situation in this area. We believe this is 
unfair and that Federal legislation is necessary in order to bring all of the 
dairies and retailers a fair margin of profit. 

If a hearing could be conducted in this area on this matter we believe many 
facts could be presented which would give a better picture of the entire situation. 

Thanking you for your consideration in this matter, we are 

Yours very truly, 
JOSEPH GRUBER, 
Committee Member. 
JOSEPH POWERS, 
Committee Member, Niederer Dairy Employees. 


East St. Louis, Itu., March 2, 1960. 


W9 


Mr. Brooks ROBERTSON, 
New House Office Building, Washington, D.C. 


DeEAR Mr. RosBertson: Enclosed herewith is a copy of our letter to Representa- 
tive Mel Price which is self-explanatory. 
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We sincerely appreciate what is being done in our behalf and want to thank 
you for your cooperation and consideration when we met with you in East St. 
Louis on February 25. 

We had the meeting with Mayor Fields, as you suggested, and he has promised 
full cooperation. We will meet with other groups to ask their cooperation in 
pressing for legislation. 

If you do get back to East St. Louis, I’d appreciate having the opportunity 
of talking with you again at that time. 

It was a pleasure meeting you and I wish you success in your work. 

Yours very truly, 
JOSEPH L. POWERS, 
Employee, Niederer Dairy. 





East Sr. Louis, Inu., March 2, 1960. 
Hon. MELVIN PRICE, 


House of Representatives, Washington, D.C. 


Dear MEL: First we wish to thank you for your prompt intervention on our 
behalf in response to our earlier letter. It is indeed gratifying to know we have 
such a Representative. 

We met with Mr. Brooks Robertson on Thursday, February 25. It was a 
pleasure to talk with him and we learned many things from our meeting with 
him. He was most cooperative and we certainly feel the committee is doing 
everything they can to get this unhappy situation corrected. 

We had another meeting with Mayor Fields yesterday and he assured us he 
would write to all of the Representatives of the State of Illinois, urging that 
they support legislation to correct our problem. 

If possible, I’d appreciate receiving a copy of any proposed bills relating to 
this matter, reports of the committees that have investigated the conditions, and 
any other pertinent material so we can acquaint ourselves further with what is 
being proposed. We are wondering if it would be possible to secure copies of 
any reports or discussions on the proposed legislation as it develops in the House 
and Senate. 

If you have any suggestions to make to us as to what we can do to help, we 
would appreciate receiving them. 

We thank you again for your cooperation and ask that you convey to Mr. 
Robertson, Mr. Steed, and Chairman Patman our sincere thanks for their work 
in our behalf. 


Yours very truly, 


Joseph L. Powers, Joseph Gruber, John E. Woods, Catherine Hoff- 
mann, Pete Jarzemhoshi, James Niederer, Josephine Ulrich, 
Arthur W. Suhre, Jerome Pearson, Gho Oslendorf, Kenneth A. 
Wells, Sr., Charles Barnemann, Alfred Stojek, Kenneth Randle, 
William L. Schnieder, James S. Crow, Donald V. Pritchett, 
Clarence A. Ore, Robert S. Campbell, Frank Krakowiecki, Earl 


S. Rehfeldt, James L, Rehfeldt, John Niederer, Mary Niederer, 
Lou Anne Cueto. 


History AND BACKGROUND 


Dressel-Young Dairy Co. is located in Granite City, Ill, an industrial com- 
munity of 40,000 population, located 8 miles east of St. Louis, Mo. 

The company was founded in 1925 by Lucian Dressel, and was known as 
Dressel Dairy Co. In 19389 Mr. Dressel took in as a full partner Gordon M. 
Young, his plant manager, a long-time friend and college classmate. In 1945 
the name of the firm was changed to Dressel-Young Dairy, and in 1956 was 
incorporated as Dressel-Young Dairy Co. with the Dressel and Young families 
the only stockholders. In December of 1957, Mr. Young suffered a fatal heart 


attack. The Dressel family purchased the Young family stock from Mr. Young’s 
widow, and are now sole owners of the business. 


In April of 1958 Mr. Dressel, then 56 years old, suffered a severe heart attack. 


He has since made a good recovery but has been forced to retire from active 
management of the firm, and acts in an advisory capacity. 


The business is now managed by Jon Dressel, eldest of Mr. Dressel’s three 
sons, who was on duty as an officer in the Navy at the time of Mr. Dressel’s 
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heart attack. 


He subsequently secured an emergency release in order to return 
to the business. 


The company operates 21 retail and wholesale milk routes on the east side of 
the Mississippi River, opposite St. Louis. The primary market areas are the 
cities of Granite City and Alton, but routes are also operated in various other 
nearby communities. 

The company also operates a large ice cream mix business, serving soft ice 
cream stores, commercial ice cream companies, drugstores, hotels, restaurants, 
and institutions. Annual combined sales run in the neighborhood of $1.6 million. 
The company employs about 50 persons, with seasonal variations. It purchases 
raw milk from approximately 150 farmers in nearby Illinois counties. 

The company operated profitably each year from the mid-1930's on until 1959, 
when a net loss from operations of $10,000 was incurred. 


DISCUSSION OF THE PROBLEM 


lor many years the Greater St. Louis market area was a very stable one. 
Retail and wholesale milk prices were sound and reflected truly the costs of 
production and marketing. Prices adjusted upward and downward with sea- 
sonal variations in raw milk prices. 

The company, through sound management and aggressive selling policies, 
was able to build a substantial market for its prodncts and became the largest 
milk distributor in the Granite City and Alton areas. 

I submit as evidence here three reports prepared by Lucian Dressel for the 
Federal Trade Commission in 1957. They outline the activities of Adams Dairy, 
Inc., Beatrice Foods Co., and Quality Dairy Co. I believe they accurately and 
adequately describe the activities of these firms relative to their entry into the 
east side market. 

February 1954 


Adams Dairy, Inec., of 5425 Easton Avenue, St. Louis, Mo., entered the 
Alton, Ijl., market. They put milk in some of the chain grocery stores with a 
coupon «' pped to each half-gallon carton of milk. This coupon entitled the 
purchaser to 5 cents credit. This was called an introductory offer. The local 
competitors lowered the price 5 cents per half gallon and Adams reduced his 
price 5 cents and continued the coupon for a couple of weeks. After the first 2 
weeks he confined the use of the coupon to new accounts only for their first 
week. 

A few weeks later he started selling milk in Granite City using the 5-cent 
coupon attached to each half gallon for the first week in a new account. This 
time we did not cut our price 5 cents to equal the coupon, but left our price as 
it was. Of course we took it on the chin as far as sales were concerned. 

The next plan started by Adams Dairy was for the grand opening of new 
grocery stores. For each half gallon of milk sold, they gave away one quart 
of milk free. The store advertised this “free” milk in newspapers and with 
signs in the stores. Usually Adams employed one or two persons to stand by 
the milk case and tell the customers about it as they pushed their carts by. 
Sometimes they would take our milk out of the cart and put their milk in. 
After about half a day the store management would put a stop to this practice. 
However, they would sell practically all the milk as people do not like to refuse 
something free. At these grand openings we suffer almost a complete loss of 
sales in that particular store, as well as a loss of business in other stores (be- 
cause of their loss of sales to the new store having the grand opening). 

At the opening of a new store June 11, Adams gave away the free quart with 
the half gallon sold until Saturday, June 22, 1957. 

On the morning of June 6, 1957, Adams Dairy came to Granite City with a 
special weekend price of 26144 cents per half gallon. Our price was 34 cents 
less 21, percent discount. They said they were meeting competition from 
National Food Stores. National Food Stores had mailed advertising circulars 
to all the homes in our area on the previous Monday, June 3. In the cireular 
they had a coupon which would entitle the purchaser to 1% gallon of Pevely 
milk for 29 cents. This was something the store did on its own accord, and was 
no occasion for Adams to eut the price to 2645 cents. Our experience has been 
that these coupon deals do not hurt our business very much. 

Then the following weekend they put this same special price on. We had to 
follow the next day. 
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The next week, June 17, Edwardsville Creamery, having felt compelled to 
meet this competition, came out with a special price of 29 cents per half gallon 
for that week. When Adams Dairy heard about this, they cut the price to 
26.5 cents. This has been their price since. 

Adams Dairy operates one truck in Granite City. We operate 11 trucks in 
Granite City, so you can see how the ratio of loss compares during these price 
troubles. 


Re Quality Dairy Co., St. Louis, Mo. 


On or about June 10, 1957, they started soliciting for business in Alton, Ill. 
area. At first we could get no exact information as to the price they were 
quoting, except that it would be less than ours. 

At present our regular wholesale price in Alton for a half gallon of milk is 
29 cents. The grocery men tell us they are quoting a price of 25 cents and 
guaranteeing it for a month, and in other cases for 2 months. Their first cus- 
tomer was Red & White Grocery in Meadowbrook, Ill., a suburb of Alton. 

On Tuesday, June 18, 1957, they came to Granite City, Ill, with the same 
solicitation. So far they have not obtained any customers. The reason is 
probably because of the special sale now going on on half gallons of 26.5 cents. 

It is too early to quote much damage from Quality Dairy Co. here, but we 
know that they have thrown the neighboring market of East St. Louis into 
turmoil and confusion. They seem to think that because they distribute their 
milk through an independent jobber or peddler they are exempt from any laws 
pertaining to price discrimination, ete. 

Since they have no business here, and just a small amount in Alton, Il., they 
can undersell us for a long time. Their price in St. Louis, Mo., their main 
market, is $4 cents per half gallon. 

In April 1956 Beatrice Foods started selling milk in Granite City and Alton 
areas. Their milk is processed and packaged in Mattoon, Ill., and trucked to 
a distributing station in Vandalia, Ill. From there the route driver picks it up 
and makes deliveries to this area. 

They put up milk in IGA cartons for that association, and sell them; also 
they sell their own brand to other stores. 

The grocery men tell us that they charge them the same price we do, but send 
them a rebate check the following month for 2 cents per half gallon. 

Their tickets are priced the same as ours, but we cannot get any of them 
as evidence. We have two of their rebate checks which our driver cashed for a 
grocery man. However, these checks do not indicate what they are for and 
so are worth very little as evidence. 

Since they are a large national organization with many profitable areas of 
operation, they can afford to lose money on this one route, but we cannot afford 
to meet their prices. In fact they would never permit us to meet their price. 
Whatever our price is, they will always give the 2 cents per half gallon rebate 
in addition to this. 

They sell milk cheaper in Granite City than they do in Mattoon, IL, the place 
where their milk is processed and packaged. 

My personal experience dates from April 7, 1958. At that time I was on duty 
with the Navy in Schenectady, N.Y. I received a phone call that evening, and 
was informed of my father’s attack, which had occurred while he was attending 
a meeting of independent dairymen, called to discuss the rapidly deteriorating 
price situation. 

I took the next train for St. Louis. It was soon apparent that my father, 
if he recovered, would not be able to resume active management. There was no 
one in the organization who could assume authority. My two brothers were 
still students, so I had no choice but to request an immediate emergency release 
from active duty. This was granted, and I have served as the firm’s general 
manager since. 

During the spring and summer of 1958, I found that Adams would periodically 
use the 5-cents-off coupon, evidently when sales in a particular store began 
to lag. We did not attempt to meet this practice, because we knew that he 
would cut his price again and again, ad absurdum. To my knowledge, the 
coupons have not been used since that time. 

In April of 1958, we received a memo from Mr. D. R. Nelson of the Great 
A. & P. Tea Co., a facsimile of which is enclosed. This memo instructed us to 
discontinue delivery to the two A. & P. stores in the Alton area as of a par- 
ticular date. The move was being made, so it said, because of comparative 
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volumes. At that time only Adams and Dressel-Young milk was in the two 
stores. To the best of our knowledge we were selling at least as much, if not 
more, than Adams. Mr. Mark D. Pickett, our superintendent of milk routes 
and sales, and myself, made a visit to Mr. Nelson’s office, at which time we 
produced figures to prove that our volume in the stores in question had not 
declined over a year previous. He received us courteously and promised to look 
into the matter. 

We understand that in the ensuing weeks the local A. & P. managers received 
a considerable number of complaints from irate housewives who were unable to 
purchase Dressel-Young milk at the stores. 

At any rate, in July 1958 we were again allowed to service the stores, and 
have continued to do so to the present time, enjoying our previous substantial 
volume. Speaking from personal experience, my basic accusation against Adams 
Dairy, Inc., is this: 

They have repeatedly, in the past 2 years, cut milk prices in selected East 
Side communities to prices verging on or below their cost, all the while main- 
taining a sound price in their primary market area, the city and county of St. 
Louis, Mo.; they have used as justification competition often of a dissimilar or 
artificial nature; they have simultaneously and repeatedly ignored similar com- 
petition in their primary market area. 

For example: Adams Dairy, Inc., services three chainstores in the East 
Alton-Woodriver, Ill., area. These three stores represent a miniscule portion 
of his total volume. Since December of 1959, Adams has adjusted his paper 
half-gallon price to compete with a glass gallon jug price offered by an East 
Alton dairy store operator, Henry Hahnenkamp. 

For example: Adams’ December East Altcn price was 31.5 cents per half gallon. 
This allowed the chainstores to take their normal 8 cents per half gallon markup 
and sell two half gallons for 69 cents—Hahnenkamp’s gallon jug price. 

At that time, Adams’ wholesale price in the city and county of St. Louis was 
36 cents. Adams milk was retailing from St. Louis chainstores at 39 cents per 
half gallon, or two half gallons for 78 cents. Velvet Freeze, Inc., an ice cream 
dairy store chain with approximately 50 outlets in the St. Louis area, was in 
December 1959 retailing milk in glass half gallons at a price of two for 73 
cents—5 cents per gallon under the Adams out-of-store price. In addition, nu- 
merous independent dairy stores throughout the city and county were undersell- 
ing the chainstores by at least 2 cents per gallon. The Northland Dairy Co. of St. 
Louis was maintaining a wholesale price for half-gallon cartons of 34 cents— 
and yet Adams ignored this competition completely, choosing instead to single 
out a small Illinois community where he had little volume and where only the 
local operators would suffer. 

In early February 1960, with this situation still existing, I had a survey made 
by Pinkerton National Detective Agency and a report was submitted to me which 
confirms the above situation. I turned over this report to Mr. Brooks Robertson 
of the subcommittee staff in West Frankfort, Ill., on February 23, 1960. 

To me, Adams’ intent is clear. He has waged a constant war of attrition in 
various Illinois communities in an effort to weaken or eliminate the local dairy 
firms. He has subsidized this campaign by maintaining higher, sound prices in 
his primary market area—the city and county of St. Louis, Mo. When pressed, 
he blames competition in the small community. Similar competition exists, and 
has existed, in his primary area. He has chosen to ignore this competition. 

Although not involved to as great an extent in the East St. Louis-Belleville 
market area, I would like to describe, to the extent of my knowledge, the activi- 
ties there of the Quality Dairy Co. of 4649 West Florissant Ave., St. Louis, Mo. 

Since the entry of Quality into that market some 4 years ago, abnormally low 
milk prices have prevailed. The current wholesale price is 24 cents per half 
gallon, which verges on the price of raw milk from the farm. 

I think an understanding of the nature of Quality’s business in Missouri is 
a prerequisite for gaining a clear picture of the situation: 

The company is over 100 years old, and is by most estimates, the second 
largest distributor in the city—Pevely being the largest. The nature of its 
business in St. Louis is largely home delivery and corner-confectionery “Mom 
and Pop” type wholesale outlets. In addition they have the lion’s share of the 
institutional business, and most of the parochial school business. To my 
knowledge, they have no supermarket business of any consequence. 

The contract they have with the Teamsters Union in:-St. Louis compels them 
to deliver milk within the city and county with their own employees, prescribed 
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wage and commission rates. The contract contains no such restrictions as to the 
East Side. Consequently, they entered the East St. Louis-Belleville area with 
independent contractors and went after the large, independent supermarkets. 
They repeatedly offered to beat the prevailing price by 4 cents per half gallon— 
no matter what that price. The price was driven down bit by bit until it now 
stands at its present level. Quality now enjoys a substantial volume through 
various large independent supermarkets, but the price at which they sell that 
portion of their volume is below the cost of production. 

All of this time they have enjoyed the higher wholesale prices in St. Louis, not 
to mention the even higher home delivery prices and the secure institutional 
volume. 

The point I am making is that here is a large company which has become a 
“Jekyll and Hyde” in a wild attempt to get supermarket volume. The model 
of a respectable, traditionally organized business in St. Louis, they have nearly 
wrecked financially several independent East Side dairies with their irrespon- 
sible, immoral and, indeed illegal, pricing policies there. 

True, the independent contractor is in many cases a less expensive method of 
milk delivery than the employee-operated route. In this instance, however, it 
has been used as a “gimmick” to drastically reduce wholesale milk prices. The 
reductions have most of the time been far greater than the amount of any savings 
effected by the distributor operation. I feel certain that Quality has consistently 
subsidized these independent contractors, either by reducing their dock price 
to far below cost—or by making flat payments to them. 


SUMMATION 


As far as Dressel-Young is concerned the effect of the price situation engendered 
by these two firms has been very damaging. Our financial position has been 
weakened considerably. Our loss for 1959 was largely a result of ridiculously 
low wholesale prices. 

In a period where continued capital expenditures are almost a necessity if 
we are to keep up with the modernization of the industry we have been deprived 
of the earnings which we need to reinvest in the business. We have had to 
draw on past earnings and personal savings to meet this need. Working capital 
has been reduced substantially, and even if the situation were rectified tomorrow, 
complete recovery would be a matter of years. 

It is a situation which cannot be allowed to continue if the smaller inde- 
pendent dairy firm is to survive in this area. 

To the best of my knowledge the above statements are correct as contained 
herein. 

DRESSEL-YOUNG Darry, 
JOHN T. DRESSEL, 
Ezecutive Vice President. 


Subscribed and sworn to before me this 8th day of March 1960. 
[SEAL] Anna A. Jones, Notary Public. 


THE COLLINSVILLE DAIRY, 
Collinsville, Ill., March 2, 1960. 
Mr. Brooks ROBERTSON, 
Washington, D.C. 


Dear Sir: Approximately 4 years ago, the Quality Dairy Co., Inc., of 46461 
NW. Florissant, St. Louis, Mo., sent a distributor or peddler into the East St. 
Louis area. They did not stop at meeting the price, but they established their 
own price, which was approximately 4 cents lower than the prevailing price. 
Adams Dairy, Inc., 4112 Papin, St. Louis, Mo., had advertised 4 cents less at the 
store than at the door, and that had already made the price go down below rock- 
bottom. So you can see that the price was terrible. We cannot possibly carry 
on any longer, if we cannot get some relief from legislation. 

Four years I’ve paid and worked in our own organization to get a milk order 
in Illinois, and each time the Chicago dealers beat us and we cannot see why. 
They are getting 41 cents a half gallon wholesale, and paying their producers a 
great deal less than we have to pay ours. They are well organized. 

It also has happened a few times in a given area, where one dealer will be a 
few cents under the rest, that the Pevely Dairy will meet the price, or go lower 
in the whole area and will stay down. 
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I am enclosing a page out of the Collinsville Herald of February 24, 1960, 
the day of our West Frankfort meeting, where they went to four one-half gallons 
for 89 cents, with a $1.50 purchase. 

For 5 years now we have laid off a man each year, or by death have lost one, 
and not replaced him to save expense of a truck and salary and fringe benefits to 
keep going. In that time we also purchased two routes and have swallowed 
them up in our present routes to try to make them pay. I still do not average 
clearing $5,000 a year for my salary on a $400,000 business. 

We are unable to replace equipment, and have to patch it up to keep going. 

We need immediate help, and would appreciate anything you could do for us. 

Sincerely yours, 


JAUDON S. Foster. 


PINKERTON’S NATIONAL DETECTIVE AGENCY, INC. 


Client: Dressel-Young Dairy Co. 

Character of case: Consumer survey. 

Office of origin: St. Louis. 

File No. G—92. 

Status: Continuing. 

Reporting office: St. Louis. 

Report made by: R.K. 

Date of report: Thursday, February 4, 1960. 


Continuing the survey of milk prices for the Dressel-Young Dairy Co., the 
following prices were obtained. 

Kroger Super Market, 8762 St. Charles Rock Road, St. Louis, Mo.: The dairy 
department of the Kroger Super Market located at 8762 St. Charles Rock Road 
displayed Adams milk in paper cartons at the following prices: One-half gallon 
of Adams milk could be purchased for $0.38. No other cartons or bottles of 
Adams milk were on display. 

Kroger Super Market, 3316 Union Boulevard, St. Louis, Mo.: A close observu- 
tion of the dairy department revealed that Adams milk could be purchased at 
the following prices: One-half gallon of Adams milk sold for $0.38; 1 quart of 
Adams milk sold for $0.21. All Adams milk was displayed in paper cartons. 

Velvet Freeze, 2312 Franklin Avenue, St. Louis, Mo.: Upon entering the Velvet 
Freeze, the following milk prices were displayed on the front: 1 gallon of Velvet 
Freeze milk in the glass bottle sold for $0.36: also 1 gallon of Velvet Freeze milk 
in the paper carton sold for $0.38. No other Velvet Freeze prices were displayed. 

Kroger Super Market, 2625 Stoddard, St. Louis, Mo.: Upon entering the Kroger 
store, investigator proceeded directly to the dairy department, where survey of 
the Adams milk prices were conducted and the following information was ob- 
tained: 1 half gallon of Adams milk sold for $0.38; 2 quarts of Adams milk 
sold for $0.41. All Adams milk was displayed in paper cartons. 

Investigator proceeded to approach several Velvet Freeze outlets and it was 
learned that most Velvet Freeze stores did not open until 2 p.m. I then dis- 
continued and prepared report. 

Velvet Freeze, 10121 St. Charles Rock Road, St. Louis, Mo.: It was observed 
that all the Velvet Freeze milk prices were listed on the freezer door. The prices 
were listed as follows: 1 half gallon, 36 cents, in the bottle: 38 cents in the 
earton. Two half gallons, 71 cents in the bottle and 75 cents in the carton. Three 
half gallons sold for $1.06 in bottles, and $1.12 in paper cartons. Four half gal- 
lons sold for $1.41 in bottles, and $1.49 in cartons. No other brand of milk was 
noted in the showcase. 

Rapps Super Market, 9000 St. Charles Rock Road, St. Louis, Mo.: A close 
observation of dairy department in the Rapps Super Market revealed that no 
Northland or Adams milk was on display. 

Rapps Super Market, 9500 St. Charles Rock Road, St. Louis, Mo.: Upon enter- 
ing the store, investigator proceeded directly to the dairy department where it 
was observed that 1 half gallon of Northland milk could be purchased for 38 
eents. No quarts of Northland were observed and all the Northland milk on 
display was in paper cartons. 

Velvet Freeze, 8530 St. Charles Rock Road, St. Louis, Mo.: A close observation 
of the milk department revealed the following prices which were as follows: 
A one-half gallon bottle of Velvet Freeze milk sold for 36 cents; a one-half 
gallon carton of Velvet Freeze milk sold for 38 cents: 2 half gallon bottles of 
Velvet Freeze milk could be purchased for 71 cents, and 2 half gallon cartons 
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for 75 cents. Three half-gallon bottles of Velvet Freeze milk sold for $1.06, and 
three paper cartons were listed at $1.12. Four one-half gallons of Velvet Freeze 
milk in bottles sold for $1.41 and four paper cartons of Velvet Freeze milk sold 
for $1.49. ; 

Velvet Freeze, 5652 Page Avenue, St. Louis, Mo.: Upon entering the Velvet 
Freeze outlet, located at 5652 Page Avenue, the following Velvet Freeze milk 
prices were obtained from an employee: One-half gallon of Velvet Freeze milk 
could be purchased for 38 cents in the glass bottle, a 1-quart glass bottle of 
Velvet Freeze milk sold for 22 cents. No other information was obtained. 

Kroger Supermarket, 5471 Easton Avenue, St. Louis, Mo.: Upon entering the 
Kroger Supermarket, investigator proceeded directly to the dairy department 
and the following prices were obtained: One-half gallon of Adams milk sold for 
38 cents in the paper cartons; 1 quart of Adams milk sold for 22 cents. No glass 
bottles of Adams milk was observed. I then discontinued and prepared report. 


PINKERTON’S NATIONAL DETECTIVE AGENCY, INC. 


Client: Dressel-Young Dairy Co. 
Character of case: Consumer survey. 
Office of origin: St. Louis. 

File No. G-92. 

Status : Continuing. 

Reporting office: St. Louis. 

Report made by R. K. 

Date of report: Thursday, February 4, 1960. 

Commencing the survey of milk prices for the Dressel Young Dairy, the 
following prices were obtained. 

Kroger Store, Wilshire Shopping Center, East Alton, Ill.: Upon entering the 
Kroger Store, it was observed that one-half gallons of Adams milk sold for 35 
cents each. Two half gallons of Adams milk were priced at 69 cents. All 
Adams milk was displayed in paper cartons, no bottles were observed. 

Quality Dairy, Shopping Center, East Alton, Ill.: It was observed that all the 
Quality Dairy milk on display was in glass bottles and the prices were listed as 
follows: 1 half gallon of Quality milk, 34 cents per bottle plus 5 cents deposit 
on the bottle. One gallon sold for 68 cents plus 10 cents deposit on the bottle. 
All Quality Dairy milk was displayed in glass bottles. 

Tri City Grocery, Shopping Center, East Alton, Ill.: A close observation of 
the Tri City Grocery dairy department revealed that all the Adams milk was 
sold in paper cartons and the prices were as follows: 1 half gallon, 35 cents; 
2 half gallons, 69 cents; and 1 quart of Adams milk sold for 21 cents. 

Investigator then returned to the St. Louis area and proceeded to conduct the 
following investigation pertaining to milk prices. 

Kroger Supermarket, 10585 St. Charles Rock Road, St. Louis, Mo.: Upon 
entering the Kroger Supermarket, it was observed that 1 half gallon of Adams 
milk sold for 38 cents per carton, 2 quarts of Adams milk sold for 41 cents. All 
Adams milk was sold in paper cartons. No gallon cartons were displayed. 


NEW ERA Datry, INC., 
Carbondale, Itl., March 3, 1960. 
Mr. Brooks ROBERTSON, 
Chief Investigator Small Business, House Office Building, 
Washington, D.C. 


DEAR Mr. ROBERTSON: I am the president of New Era Dairy, Ine., a southern 
Tilinois independent dairy that has operated in southern Illinois for the past 
38 years. We, of southern Illinois, have been through some good but some very 
hard times, but until 3 years ago fared very well. We employ 120 southern 
Illinois people and buy milk from about 1,200 southern Illinois producers. 

A problem that we, in southern Illinois, are now having is that we have coming 
into our market St. Louis milk, namely, the Peveley and Adams Dairies plus 
other big monopolistic dairies which are bringing milk into our area at 3 to 25 
cents per half gallon cheaper than they are selling it where it is being processed 
and packaged. Their practice is and has been to either put the local independent 
dairies out of business or get so much of their volume that the local dairies can 
no longer compete with their prices. These same independent dairies are 
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willing, or should I say forced, to price their milk at 2 to 5 cents per half gallon 
higher so that they can stay in business, therefore, allowing the big monopolistics 
to hog the volume market. 

At the present time Missouri has legislation that protects them in their home 
market and guarantees them a profit. If we were able to get into their market, 
we still would not be able to sell below cost in that market which they are doing 
in ours. We attempted to get legislation in our market to prevent selling below 
cost at the last session of our State legislature. Some of us met with our 
Governor and senators and thought we were making progress, but I think that 
we were bought out by some of these big monopolistics in our industries. We 
think that some of these practices are in violation to fair trade, and we need and 
would appreciate immediate relief of any kind that you may be able to give us 
or advise us on. 

I will state a few of the recent prices that we have had since Missouri got 
their new law as a protection in the St. Louis and Missouri market: Peveley 
and Adams Dairies, November 5, 6, 7, 19, 20, 21, 28, and 25; wholesale, 26%4 
cents in DuQuoin, Carbondale, Murphysboro, Marion, and other southern IIli- 
nois towns. November 27 and 28, 22 cents wholeale in some of these towns. 
November 30 through December 5, 26% cents wholesale in most of these 
towns. The St. Louis wholesale prices were 38 cents per half gallon in Novem- 
ber but in December the price was cut to 36 cents wholesale. Sealtest Dairy 
which has a branch in St. Louis did meet some of those prices but in general 
they have not been the one to cut prices. 

I would like to give you a few of the inside facts that the monopolistics are 
contributing which will eventually damage the dairy industry. 

In one instance a big St. Louis dairy, namely, the Peveley Dairy, was hauling 
milk from St. Louis to Cape Girardeau, Mo., which is 110 miles south of St. 
Louis, crossing the river, and bringing the milk back north 50 or 60 miles 
to Carbondale. At the time this milk was selling for 41 cents per half gallon in 
St. Louis, and it was selling for 39 cents per half gallon in Cape Girardeau, but 
when it got back to Carbondale it was selling for 20 cents per half gallon. 

I suggested that they haul the milk back to St. Louis and either give it to the 
peonle or pay them to drink it, since they were making money on the hauling 
instead of for the milk itself. 

We also had a big dairy out of Mattoon, Ill, hauling milk down to Carbon- 
dale and selling it 10 to 15 cents per half gallon less than it was selling for in 
Mattoon. Their explanation was that since they didn’t pay taxes in our area 
or support the Boy Scouts, United Fund, churches, and etc., they could as addi- 
tional business still make money. They also bragged that they were able to 
bootleg ungraded milk at grade A prices. The manager of this particular plant 
also made the statement that it would not do for his mother to know the things 
his company forced him to do to hold his job. As I remember, he further stated 
that his grandmother would probably turn over in her grave. 

This Mattoon Dairy also bragged that they could diversify their business 
to the extent that they could afford to make up for losses in one location by 
paying for them with Uncle Sam’s share of the profit in another location or that 
the pickle business and candy business would take any slack of whatever they 
might lose on milk. 

Since we are small and cannot diversify, we simply must be as efficient as we 
ean but still make a profit. 

I understand that fair trades would step in, and we could collect damages after 
going broke, but until now we have not felt inclined to follow that line of 
thinking. What we would like is that they be unable to sell milk which has 
been hauled 80 to 100 miles for less than they sell it in St. Louis. 

The above information is true to the best of my knowledge. 

Very sincerely yours, 


Gorpon A. ParrisH, President. 
Subscribed and sworn to me this 3d day of March 1960. 
[SEAL] GLEN EB. KitzMAn, Notary Public. 
Mr. Rosertson. Northwest Arkansas area: This area includes the 
northwest section of Arkansas from Fort Smith north to the Mis- 
souri line and east to the area of Siloam Springs, Ark., and inter- 
mediate points. 
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The Special Subcommittee on Small Business Problems in the 
Dairy Industry was requested to investigate the dairy industry in 
this area by the Honorable James W. Trimble, Member of Congress 
representing the area and Mr. D. C. Daniel, executive vice president 
of the National Independent Dairies Association. These requests 
for the investigation were made as a result of the Congressman re- 
ceiving complaints from his constituents and NIDA receiving com- 
plaints from its members concerning the pricing practices noted in 
the area. These practices, it is alleged, involve sale of milk below 
cost through the supermarkets, chainstores, and other outlets, the 
excessive use of milk as a loss leader and other unfair trade practices 
alleged to be followed for the purpose of reducing or eliminating 
competition of small independent processors and distributors. Direct 
charges were received against Foremost, Beatrice, and other large 
dairies alleging unfair competitive trade practices as mentioned. 

I conducted an investigation in this area on February 24, 25, and 
26, 1960, and received information tending to verify the allegations 
made. For example, in one retail store that I visited, I received a 
quart of Meadow Gold milk distributed by Beatrice Foods Co., by 
surrendering a small coupon taken from the local paper. This milk 
was given away free with no purchasing performance required. This 
appears to be the most flagrant loss-leader use of milk that the sub- 
committee has encountered and presents an example of apparent 
collusion between the large distributors and certain retail outlets 
designed to provide unfair competition to the local independent dairies 
and their commission deliverymen. Obviously, the home-delivery 
service of the industry in this area cannot survive a continuation of 
these practices. 

Information confirming the practices herein described was received 
through interviews with officers of independent dairies, routemen, 
and from newspaper advertisements which are attached and made 
a part of this record. Statements were also received from the Dixie 
Dairy, Inc., Siloam Springs, Ark., and the Cottage Club Dairy, Inc., 
“ayetteville, Ark., which are attached and made a part of this rec- 
ord. Likewise attached for inclusion in the record is a picture which 
I had taken of the milk display case in the Thriftway IGA store in 
Fayetteville, Ark., on February 24, 1960, attached to which is a page 
from the newspaper mentioned above which has the coupon men- 
tioned describing the gift of 1 quart of Meadow Gold milk free. 

In addition to the above information that is included in this record 
concerning this area, an abundance of additional supporting material 
is included in the committee files for future reference. 

Mr. Sreep. Without objection, the statements will be made part of 
the record. 

(The statements are as follows :) 


Drxie Datry, INc., 
Siloam Springs, Ark., March 8, 1960. 


COMPLAINTS REGARDING UNFAIR TRADE PRACTICES EXERCISED BY LARGE OUT-OF- 
STATE COMPETITORS 


About a year ago, we negotiated a verbal contract with the Central Arkansas 
Milk Producers Association, commonly called CAMPA. In essence, the agree- 
ment was that CAMPA would supply our dairy with grade A bulk tank milk 
for 40 cents per hundred premium over Federal marketing order price for 
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class 1 with no bonus on class 2. It was further agreed that should our selling 
price go down either by price cutting or discounts by our competitors, then in 
that event CAMPA would lower the price of milk so that we could meet com- 
petition. The first violation of this agreement came when another milk pro- 
ducers’ association in Oklahoma started packaging half gallons of milk and 
putting them on the market for 30 cents by way of vending machines and later 
in stores as far out as Pryor, Okla., some 50 miles from Tulsa. We were forced 
to cut our wholesale price in Salina, Okla., and nearby towns, only 9 miles from 
Pryor, to meet their price—33 cents to be exact. We tried repeatedly to get 
our producers’ association to lower our buying price to help us cover this 
loss—they refused. We had a meeting with the officials of this group, Mr. 
Parr who is secretary-manager, and Dwight Morris, the local chairman. They 
admitted they made the agreement, but to quote Mr. Parr, “Sure we made the 
agreement, but we have changed our mind. If you don’t like it, buy your milk 
somewhere else.” 

They of course knew that was impossible since they had financed most of 
the producers out of what they call the revolving fund paid into by producers. 
Consequently we lost several hundred dollars per month over a period of 
7 or 8 months. 

We have served the local schools most of the time for the past 9 years. 
Last year (1959) Meadow Gold of Beatrice Foods from Parsons, Kans., came 
in here and bid most of the schools in northwest Arkansas, below our cost at 
5 cents per one-half pint. This milk is transported across two State lines for 
a distance of some 150 miles. I made a recent survey of towns in southern 
Kansas and find the schools there are paying from one-half to three-fourths 
of a cent more from this same company than they are charging here. 

The Hiland Dairy, of Springfield Mo.. has recently opened up a route in 
southern Missouri and northwest Arkansas. They have made offers of free 
milk, free advertising, free electric clocks, signs, and on two occasions offered 
$500 to one store in Siloam Springs and one in Gentry to let them set milk in 
their store. The store in Gentry refused them and the one in Siloam Springs 
let them in. This same Hiland Dairy got one of our accounts near Lanagan, 
Mo., the Indian Creek Cove, a famous eating place, by reducing the price on 
5-gallon cans, 50 cents per can, furnished new 3-can dispenser stainless-steel 
stand. Also give them free butter, free oleo to cook with, and numerous other 
free gadgets. They recently took one of our accounts here in Siloam Springs 
by cutting the price and giving them free advertising, free clock, and free milk 
from time to time. 

The Foremost Co. from Springfield, Mo., have different discounts for almost 
every account, from 5 to 15 percent. They also have newspaper coupons where- 
by you get a quart of milk for from free to 29 cents per half gallon. This prac- 
tice is very common by both Foremost, Tastemark, and Meadow Gold. These 
companies give larger discounts to the large supermarkets which makes it almost 
impossible for the small dairies to get into the large markets. We are therefore 
forced to get the small suburban stores and highway stops which mean more 
miles per unit of sales and therefore less profit. We feel that all these things 
together with the 25 cents per hundred differential allowed by the Federal 
market order between Springfield and here gives our out-of-State competitors a 
decided advantage and makes it very hard for the independents of northwest 
Arkansas to stay in business. We will certainly appreciate any relief your 
committee can give us. 

Very truly yours, 





Dixte Datry, INc., 
SAMUEL E. TROSTLFE, 
Vice President. 


CoLLeGeE CLUB Datry, INC., 
Fayetteville, Ark., March 31, 1960. 
Hon. Tom STkEepD, 
Chairman, Special Sibcommittee, Small Business Committee, 
House of Representatives, Washington, D.C. 

My Dear Mr. Streep: First, I want to apologize for not sending you a copy 
of my letter to Mr. D. C. Daniel, executive vice president, National Independent 
Dairies Association, date of February 16, 1960, as Mr. Brooks Robertson re- 
quested me to do on his visit to Fayetteville the weekend of February 25, 1960. 

T »m aiso indebted to Mr. Robertson again, for calling my attention to this 
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neglect. Enclosed is a copy of this letter and a copy of the letter to Mr. 
Daniel, date of March 5, 1960, expressing our thanks and appreciation for the 
fine work and cooperation extended to us by Mr. Robertson. 

Every once in a while new evidence comes to light about what has happened 
in the past in the way of conniving. 

We had a case reported to us today eitiene the Meadow Gold Beatrice Co. 
out of Parsons, Kans., bid on one-half pints of school milk in August 1959 at 


nu cents per half pint for the 1959-60 school period at Bentonville, Ark., 


with a clause in the bid that if any other bids were lower than 5% cents, their 
alternate bid would be 4.90 cents per half pint. 

The cleverness behind this type of bidding was the fact that they had already 
established a 5-cent per half pint in schools before this particular bid was to be 
opened, and since it was among one of the last in this area to be decided upon 
it was pretty evident that all other bids would be 5 cents, so by turning in this 
type of bid they were pretty sure of getting the contract. 

Mr. Baker, the superintendent of schools in Bentonville, Ark., is in Chicago 
and will not be back for several days, not wanting to get a copy of the Meadow 
Gold bid without Mr. Baker’s consent, yet wanting to get this piece of new 
information to you before April 6, 1960. (Since a school is a public institution 
it is information easily obtainable at a later date.) 

Unfair trade practices have been cited to the Federal Trade Commission 
for the past decade and to the Small Business Special Subcommittee since its 
inception on Meadow Gold and Foremost Cos., but they continue to practice 
unfair trade tactics in spite of fines, threats, and warnings. Just how far can 
these people go, before they can be stopped from hiding behind the excuse that 
they are only meeting competition? 

I plan to arrive in Washington, Sunday afternoon, April 3, to attend the 
National Independent Dairies Association sessions and to be present at the 
hearing on Wednesday, April 6. I hope it will be possible to meet you and 
thank you personally for everything you and your staff bave accomplished so 
far and wish you continued success until justice prevails in the milk industry. 

I am looking forward to my trip to Washington. If there is any way 
that I can be of help at the hearing or any time in the future, please feel free 
to call upon me. 

Sincerely yours, 
Roscoe B. KuHN. 

Mr. Rosertson. Burlington, Lowa area: This area includes the city 
of Burlington, Iowa, and all nearby points within a radius of approxi- 
mately 30 miles. The population served is estimated at 40,000 and 
the total fluid milk product is produced, processed and consumed 
within this area. Import and export of fluid milk is negligible. 

The Special Subcommittee on Small Business Problems in the Dair Vv 
Industry was requested to investigate pricing practices in this area 
by the Honorable Fred Se hwengel, representing this district in Con- 
gress, and by Mr. D. C. Daniel. executive vice president of the Na- 
tional Inde} yendent Dairies Association. 

eequeate for the investigation, which I made on March 24 and 25, 
1960, were received as a result of complaints from constituents of the 
Congressman and members of the NIDA concerning the pricing prac- 
tices noted in the area. These practices, it is alleged, involve a con- 
certed effort on the part of supermarkets and chainstores, apparently 
in collusion, toward the illegal control of Soi of milk in and out of 
the stores. The objectives are alleged to be (1) the control of ae 
ing; (2) use of milk as a loss leader: and (3) the elimination of the 
home-delivery feature of the industry in this area. There are three 
well established and efficient independent processors and distributors 
in this area, all of whom are receiving 36 cents per half gallen with 
no quantity or other discounts admitied and during my visit to the 
area the out-of-store price was 29 cents per half gallon. Obviously a 
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continuation of this practice would eliminate the home-delivery men 
who work on a commission basis for the dairies and are required to 
sell to their customers at prices far in excess of the current out-of-store 
prices. 

Information confirming the situation as described herein was re- 
ceived through interviews with managers of supermarkets, officers of 
the three dairies, and home-delivery men employed by these dairies. 
Inasmuch as it appears that retaliatory pricing practices are being 
used against some small business concerns, and these retaliatory pric- 
ing actions were being used because the small business concerns did 
not participate in and carry out an agreement fixing the resale price 
of dairy products, and inasmuch as the Federal Trade Commission is 
presently investigating the situation in this area, no documents are 
submitted at this time for inclusion in the record. The statements 
and other information received during this investigation are included 
in the committee files for future reference. 

Monahans, Odessa, and Midland, Tex., area: This area includes the 
three cities mentioned above and some additional territory in the east- 
central part of the State of Texas. 

The Special Subcommittee on Small Business Problems in the Dairy 
Industry was requested to investigate pricing practices in this area by 
the Honorable J. T. Rutherford, Member of Congress representing 
this district. 

Requests for the investigation, which I made on March 19, 1960, 
were received as a result of complaints of constituents of the Con- 
gressman concerning pricing practices noted in the area. 

Information received during the investigation revealed that very 
little milk is produced in this immediate area and that the require- 
ment of this commodity is, therefore, necessarily imported from other 
points, such as New Orleans, La., Dallas and Abilene, Tex. Thus, 
very little fluid milk is proce essed in the area, and the complaints were 
received from local distributors of the out-of-area processors and 
several of the local retail stores. It appears that the intense com- 
petition for this business has produced the use of large discounts and 
rebates involving discriminatory pricing in many instances. One 
independent businessman, havi ing the agency for the product of a 
New Orleans dairy, advised that he does not grant discounts or pay 
rebates, but simply reduces his list price to meet wholesale and retail 
competitive prices that have been reduced by the discount system. 
The alleged cut-throat competition in this market has, in the opinion 
of those _ interviewed, resulted in below-cost selling and discrimina- 
tory pricing, resulting in a disastrous effect on the ‘small distributors 
in the area. 

Confusion and fear of reprisals and loss of business appear to domi- 
nate the small businessmen in this industry in this area, and reluctance 
was noted on their part to document their problems. The investiga- 
tion, however, produced some detailed information which was received 
in confidence and which is made a part of the committee files for 
future reference. 

Mr. Streep. Thank you, Mr. Robertson. 

We have a quorum call. 


Mr. Datmas. Mr. Chairman, may I have one moment before the 
hearing is recessed ? 
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Mr. Streep. Certainly, Mr. Dalmas. 
Mr. Daumas. Mr. Chairman, a member of the staff does not often 
have the opportunity to publicly commend the work of another staff 
member. Therefore, may I say that during the course of the investi- 

gations of small business problems in the dairy industry that the 
cooperation of Mr. Robertson with me has been of the highest order. 
He has kept me informed of the course of the various investigations 
at all times, which has enabled me to better perform my own duties. 
I certainly am grateful for this opportunity, Mr. Chairman, to pub- 
licly express my appreciation of Mr. Robertson’s earnest efforts and 
loyalty to his job 

Mr. Steep. Thank you, Mr. Dalmas, for your remarks. 

The committee will now stand adjourned until 10 o’clock tomorrow 
morning. The hearing tomorrow will be in room 1304 in the New 
House Office Building. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene 
at 10 a.m. Thursday, April 7, 1960.) 
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SMALL BUSINESS PROBLEMS IN THE DAIRY 
INDUSTRY 


THURSDAY, APRIL 7, 1960 


Houser or RepresENTATIVES, 
SPECIAL SUBCOMMITTEE ON SMALL BUSINESS 
PRoBLEMS IN THE Datry INDUSTRY OF THE 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
1504, New House Office Building, Washington, D.C., Hon. Tom 
Steed (chairman of the subcommittee) presiding. 

Present : Representatives Steed (presiding), Brown, Roosevelt, and 
Robison. 

Also present : Everette MacIntyre, general counsel ; Justinus Gould, 
assistant counsel; Brooks Robertson, analyst; Marie M. Stewart, clerk ; 
and Victor P. Dalmas, adviser to minority members. 

Mr. Sreev. The committee will be in order. 

The first witnesses this morning will be representatives from the 
Federal Trade Commission. If Mr. Tincher and his associates will 
come forward, the committee will be pleased to hear from you at this 
time, 

Mr. Tincher, will you identify yourself and your associates for the 
record. 


TESTIMONY OF WILLIAM R. TINCHER, ASSOCIATE DIRECTOR, 
BUREAU OF LITIGATION, FEDERAL TRADE COMMISSION; ACCOM- 
PANIED BY SAM WILLIAMS, CHIEF PROJECT ATTORNEY, BUREAU 
OF INVESTIGATION, FEDERAL TRADE COMMISSION; GEORGE S. 
ROUNTREE, JR., ATTORNEY ADVISER, BUREAU OF INVESTIGA- 
TION; RAYMOND HAYS, LEGAL ADVISER, ANTIMONOPOLY BU- 
REAU OF LITIGATION, FEDERAL TRADE COMMISSION; FRANK 
McALEER, ASSISTANT TO THE GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Tincuer. My name is William R. Tincher. I am Associate 
Director of the Bureau of Litigation, of the Federal Trade Commis- 
sion. 

On my far left is Sam Williams, chief project attorney, Bureau of 
Investigation, of the Federal Trade Commission. 

George Rountree is on my immediate left. 

On my immediate right is Raymond Hays, legal adviser, Anti- 
monopoly Bureau of Litigation, and on my far right, Mr. Frank Me- 
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Investigation, of the Federal Trade Commission. 

George Rountree is on my immediate left. 

On my immediate right is Raymond Hays, legal adviser, Anti- 
monopoly Bureau of Litigation, and on my far right, Mr. Frank Me- 
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Aleer, assistant to the general counsel of the Federal Trade Com- 
mission. 

Mr. Streep. Mr. Tincher, on March 2, as chairman, I wrote the 
Federal Trade Commission asking you to provide the committee with 
copies of cease and desist orders which were issued since December 31, 
1954, and which were directed against price discrimination practices 
in sales at prices below cost in the sale and distribution of dairy prod- 
ucts, and a list of pending Federal Trade Commission cases directed 
against price discrimination practices and sales at prices below cost 
in the sale and distribution of dairy products. 

Then on March 16, an additional letter in which we asked that you 
bring information regarding the Commission’s cases relating to mer- 
gers in the dairy industry and to other alleged unfair acts and prac- 
tices, including such as rental of equipment, gifts, loans and so forth, 
to the dairy industry, and other cases and investigations regarding 
the dairy industry undertaken or handled or disposed of during the 
period referred to in the letter of March 2. 

Do you have that material with you? 

Mr. Trncuer. I think we have most of it, sir. I notice in the 
Chairman’s replies to you that he had sent it to you, but apparently 
you would like additional copies from us at this time. 

Mr. Steep. Yes. 

Mr. Trncner. While you are waiting, sir, I did not know you 
wanted additional copies of the consent “orders. I was told to bring 
copies of all the complaints, which I have done, and we are looking 
to see if by chance we have some copies of the consent orders. I 
might say, sir, I have with me our official Bureau of Litigation files, 
the pleading files, which would have a copy of those orders in it. 

Mr. Sreep. Incidentally, for the record, will you read into the 
record the material that you have with you there, as per this request ? 

Mr. Tincuer. We have copies of all complaints which have been is- 
sued since July 1, 1954, naming a dairy producer as a respondent. 

Mr. Steep. We will accept that copy for our records. 

You have already provided here and we will hand it to the reporter 
for the record. 

Mr. Trncuer. I shall hand them to the reporter then now, sir. 

Also, we were requested informally, I believe, to have some type of 
information available for you, sir, which would indicate the progress 
of various cases involving dairy respondents, and we have, if you 
desire them, photostatic copies of the Docket Section’s progress re- 
ports on these various cases which will indicate when they started and 
their pr ‘ogress to date. 

Mr. Streep. Will you also indicate on that the material that we have 
for our printed record and the other material that we only want for 
our own files? 

Mr. TrncuHer. Yes, sir. 

Mr. Streep. We don’t want to put on the record any material that 
would interfere with your litigation. 

Mr. Trncuer. No, sir; the material I just mentioned is from the 
public record concerning events on the public record. We have com- 
plete sets for each member of the subcommittee if they would have any 
use for them, and also a set for your official transcript. 
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Mr. Chairman, I am happy to inform you I do have copies of the 
consent agreements in the cases which are included in the Chairman’s 
letter to you, which I will hand to the secretary. 

Mr. MacIntyre. I request that there be placed in the printed trans- 
cript the lists of pending and concluded cases, that is, the lists of 
formal cases which the Commission has furnished us in response to 
the requests you have made. 

Mr. Streep. Without objection we will accept those for the record. 

(The documents are as follows :) 


FEDERAL TRADE COMMISSION, 
Washington, D.C., March 10, 1960. 
Hon. Tom STEEp, 
Chairman, Special Subcommittee, Select Committee on Small Business, House 
of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: Reference is made to your letter of March 2, 1960, 
relating to the activities of the Federal Trade Commission with regard to price 
discrimination practices and sales at prices below cost in the dairy products 
industries. 

Copies of the cease-and-desist orders issued by the Commission are enclosed. 
Also, the detailed information you requested is given on the two enclosed charts. 

In addition to the dairy cases in which complaints or complaints and orders 
have been issued, there are now pending in the Bureau of Investigation 16 
investigations of dairy concerns in which price discrimination or selling below 
cost of dairy products is alleged. One of these investigations was initiated in 
August 1956; one was initiated in August 1957; two were initiated in July and 
October 1958; seven were initiated during calendar year 1959; and the remain- 
ing five have been initiated since the 1st of January 1960. 

Sincerely yours, 
EARL W. KINTNER, Chairman. 


Cases pending in the Federal Trade Commission as of Mar. 4, 1960, on the dairy 
industry under secs. 2(a) and/or 2(d) of the Clayton Act 

















Total 
elapsed 
Dock- Clayton Date com- Time time in 
et Name Act plaint letter Date com- in days com- 
No. charge received plaint issued | days plaint 
letter to 
Mar. 4, 
1960 
7018 | National Dairy Products... ---.-..- 2(a)(d) July 21,1954!) Dee. 31, 1957 1, 240 2, 023 
7129 | The Borden Co-.--- Catiatuiiaaetues 2(a) July 29,1957 | Apr. 22, 1958 263 935 
TEt® bncencs Wii coautnimanicnnitcnaes -| 2(a) Nov. 21,1957 | Apr. 13, 1959 502 823 
7475 | Foremost Dairies, Inc. - _- ste Cee. tenons Mc sechen Uta sna do. 2 502 823 
7599 | Beatrice Foods Co., Inc_-. -| 2(a)(d) | Feb. 12,1957. Sept. 28, 1959 946 1, 102 
7709 | H. P. Hood & Sons, Inc... -| 2(a)(d) Sept. 30,1958 | Dec. 30, 1959 450 514 





1 No complaint letter received, date is when investigation was initiated. 
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Marcu 24, 1960. 


Chairman, Special Subcommvittee- Select Committee on Small Business, 
House of Representative, Washington, D.C. 


DeaR Mr. CHAIRMAN: Reference is made to your letter of March 


16, re- 


questing additional information on antimonopoly cases and investigations in 


the dairy field. 


A copy of the order in docket 6820, Automatic Canteen Co. of America, is 


enclosed. 
tables. 


Also, the detailed information you requested is given on the enclosed 


In addition to the dairy cases listed on the tables, there are now pending 
in the Bureau of Investigation four investigations of dairy concerns. 
these investigations were initiated in February 1957; one was intiated in June 
1958 ; and one was initiated in August 1959. 


Sincerely yours, 


tntimonopoly cases in the 
sion as of Mar. 18, 
sales below cost 


Docket Nal 
NO. 
6172 | Carnation Co., et al 
6173 The Borden Co., et al 
6174 3eatrice Foods Co 
6175 | National Dairy Products Corp 
et al 
6176 | Pet Milk Co 
6177 Fairmont Foods Co 
6178 | Arden Farms Co 
6179 | Foremost Dairies, Inc., et al 
6425 HH. P. Hood & Sons, Ine 
(459 | Giant Food Shopping Center, Inc 
Hy. Foremost Dairies, Ine 
651 | National Dairy 1 1 Corp 
6652 | Borden Co 
6653 | Beatrice Foods Co 
6973 | The Grand Union Co 
7596 | Adams Dairy Co., et 
7597 do 
7598 do : 
1 No comp! n tt ( t s wl 


1960, 


Two of 


EARL W. KINTNER, Chairman. 


dairy industry pending in the Federal Trade Commis- 
in fields other than price discrimination practices and 


investigation Was init 


Date com- 


Charge plaint letter 
received 

FTC 5 Mar. 18, 1948 
FTC 5 Aug. 28, 1951 
FTC § Sept. 11,1951 
FTC 5 Nov. 15, 1951 
FTC do. 
FTC Sept. 22, 1952 
FTC Nov 4, 1952 
FTC 5 | Oct 9, 1952 
FTC 5 May 21,1951 
FTC 5 Mar. 31, 1955 
FTC 5 June 23, 1954 

and 

C-7 
FTC 5 lo 

ind 

C-7. 
FTC 5 a 10 

and 

C-7 
FTC 5 May 29, 1953 

ind 

C7 
FTC 5 Sept. 7, 1955 
FTC 5 Jan. 15, 1957 
FTC 5 {...<.d0. 
FTC 5 .do.!_ 


Date « 
plaint issued 


om 


Feb. 15,1954 
do 
do 
lo 
do 
do 
do 
Oct 3, 1955 
Novy. 21, 1955 
Jan. 17, 1956 
On lt yt 
do 
Dec », LYST 
Sept 24.1959 
do 


ited, 


Time 


in days 


S80 


469 


YOU 


Total 
elapsed 
time 
in days 
complaint 
letter to 
Mar. 18, 
1960 
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Mr. MacIntyre. As to these progress reports, I request that they 
be placed in the committee’s files for further study. 

Mr. Sreep. The progress reports w ill be retained for the committee 
file. 

Mr. MacIntyre. Mr. Tincher, in the list that was submitted in re- 
sponse to the chairman’s letter of March 2, that is, the list of cases deal- 
ing with price discrimination, I believe it is shown that there are nine 

cases pending involving price discrimination practices in the dairy 
industry. 

Mr. Tincuer. Which list do you have reference to, sir? 

Mr. MacInryre. The one in response to the letter of March 2 deal- 
ing with price discrimination practices. 

Mr. Tincuer. The one I have here, sir, which is a photostat, lists 


only six pending and an additional sheet of three which have been 
settled. 


Mr. Streep. Six pending. 

Mr. Trncuer. Two discrimination practices settled ; yes, sir. 

Mr. Steep. Since January 1, 1955 ? 

Mr. Trncuer. Yes, sir. 

Mr. MacIntyre. As to those six pending cases, one of them has been 
pending 3 years, one of them 2 years, and four of them for 1 year in 
the formal stage; is that correct ? 

Mr. Trncuer. Yes,sir. That is approximately correct. 

Mr. MacIntyre. But from the date the letter of complaint was re- 
ceived by the Commission one of them has been pending 6 years, four 
of them 3 years, and one of them 2 years, approximately; isn’t that 
correct ? 

Mr. Trncuer. I believe so; yes, sir. 

Mr. MacIntyre. Now, looking to the other list of cases, those other 
than price discrimination cases, , the list of which was submitted re- 
sponsive to the chairman’s letter of March 16, you have 18 pending 
cases in the formal stage involving conditions and practices in the 
dairy industry. 

Mr. Tincuer. Yes, sir. 

Mr. MacIntyre. From the date the letter of complaint was re- 
ceived, one of them has been pending 12 years; is that correct ? 

Mr. Tincuer. Yes, sir; since March of 1948. 

Mr. MacIntyre. And five of them have been pending 9 years? 

Mr. Trxcuer. I assume that you are looking at the ice cream cases. 
I think that is approximately correct; yes, sir. 

Mr. MacIntyre. And three of them pending 8 years? 

Mr. Trncuer. Within a half year; yes, sir, one way or the other. 

Mr. MacInryre. And three of them ‘pending 6 years? 

Mr. Tincuer. Approximately; yes, sir. 

Mr. MacInryre. One of them pending 7 years? 

Mr. Trncuer. Yes, sir. 

Mr. MacIntyre. Two of them pending 5 years and the remaining 
three pending 3 years? 

Mr. Trncuer. Yes, sir. 

Mr. MacIntyre. They were the Adams cases. 

Mr. Trncuer. With one slight modification, sir. On some of those 
you listed, as the document indicates, there was no letter of complaint. 
They were initiated on the Commission’s own initiative. 
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Mr. MacIntyre. But the dates we are mentioning and the periods 


of pendency referred to either arose from the Commission’s initiating 


the cases or the receipt of letters of complaint ? 

Mr. Tincuer. Absolutely. 

Mr. MacIinryre. Now, turning for a moment to the cases which 
were concluded as distinguished from those which are pending in 
the formal state. Those involving price discrimination practices 
are three in number that have been settled in the period since Janu- 
ary 1, 1955. 

Mr. Trxcuer. Including the section 2(d) cases against Chestnut 

‘arms Dairy ; yes, sir. 

Mr. Macintyre. And they involve, as you have just stated, the 
Chestnut Farms 2(d) case, which was quite a limited case dealing 
purely with sales in and around the District of Columbia ? 

Mr. Trncner. That is correct, sir: 

Mr. MacIntyre. The order in that case doesn’t affect sales made 
by the National Dairy Products Corp. in any other part of the United 
States, does it ? 

Mr. Trxcurr. No, sir; there is an explanation for that. I don’t 
know whether you are interested or not. 

Mr. MacIntyre. If you would care to make it. 

Mr. Trncuer. I think it might be in order. At the time the com- 
plaint was brought and subsequent the practice alleged to be violative 
of the law had been conducted by the Chevy Chase ‘Dairy, which was 
subsequently acquired and made a part of the National Dairy organ- 
ization, and at that time the only evidence we had had been of the 
practices of the acquired corporation, and in view of that and those 
practices had been limited to the District of Columbia area, that is 
the reason for that particular order being limited geogra phic ally. 

Mr. MacIntyre. What you mean by the word “sequired” as you 
used it there is the dissolution of the Chestnut Farms as a subsidiary 
corporation of the National Dairy Products, isn’t it, Mr. Tincher ? 

Mr. Trncuer. That ismy understanding; yes, sir. 

Mr. MacIntyre. It had been acquired several years prior to the 
bringing of this case. 

Mr. Trncuer. Yes, but had been dissolved. 

Mr. MacInvryre. But it was dissolved during the pendency of the 
ease and became an operating division of National Dairy Products 
Corp. That was the only change in the ownership, wasn’t it? 

Mr. Trncuer. That is my understanding, yes, sir. 

Mr. MacIntyre. So when the case was brought Chestnut Farms 
was 100 percent owned and controlled by the National Dairy Prod- 
ucts Corp. as a subsidiary corporation ? 

Mr. Tincuer. I am informed, sir, that the acquired company dis- 
solved as an entity after the initial decision in the matter. 

Mr. MacInryre. Yes, sir, but when the case was brought Chevy 


Chase Chestnut Farms was 100 percent owned by the National Dairy 
Products Corp. ? 


Mr. Trncuer. Yes, sir. 
Mr. MacInryre. And it merely dissolved that and made it an op- 


erating division during the pendency of the proceeding? 
Mr. Trncurer. Correct. 
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Mr. MacInvryre. And the order when it was finally entered was 
restricted insofar as it can apply to the National Dairy Products 
Corp. to the sales in and around the District of Columbia ? 

Mr. Trncuer. Right, sir. 

Mr. MacIntyre. Now, turning to the second of those price discrimi- 
nation cases involving practices in the dairy industry which were 
settled by the Commission since January 1, 1955. One of the two 
remaining involved the Borden Co.; didn’t it? 

Mr. Tincuer. Yes, sir, docket 6737 

Mr. MacIntyre. And that was brought by naming the Borden 
Co. as the 100-percent owner of the Sylvan Seal Dairy in Wilming- 
ton, Del. 

Mr. Trncner. Sylvan Seal. 

Mr. MacInryre. And the order entered by the Commission there is 
limited in its application to practices by the Borden Co. to those car- 
ried on by the Sylvan Seal Milk Co. in the area where it operates; 
is that correct ? 

Mr. Tincuer. That is substantially correct; yes, sir. It was a 
limited order in 1957, late 1957, following the April 1957 fourth 
circuit order in the Maryland Baking case, and the order was for all 
practical purposes identical with that order entered in that case. 

Mr. MacInryre. So the order entered against the Borden Co. and 
its wholly owned subsidiary, the Sylvan Seal Co., at Wilmington as 
entered by the Commission in that ease has no application to price 
discrimination practices by the Borden Co. in other sections of the 
country ; is that correct / 

Mr. Trncuer. I don’t think so, sir. Let me check just a moment. 

don’t think that has a geographical limitation in it. No, sir, in 
that case there is no geographical limitation, 

Mr. MacIntyre. In other words, it is your contention that that 
applies to price discrimination practices by the Borden Co. in any 
part of the United States ? 

Mr. Trncuer. That order, yes, sir. 

Mr. MacInryre. And what is the date of its entry? 

Mr. Trncuer. It is dated November 18,1957. Well, I see what you 
are aiming at, sir. I think it isa misunderstanding. The order hasa 
provision providing that the prohibited activities are participating 
in the conduct of the acquired company, Sylvan Seal, so in effect there 
was probably a geographical limitation, but it was not spelled out as 
such in this order as it was in the order we were discussing a moment 
ago. 

Mr. MacIntyre. So in that case the Commission’s order is in effect, 
according to your last explanation, limited to price discrimination 
practices by the Borden Co. through its Sylvan Seal Milk Co. in 
the Wilmington, Del. area? 

Mr. Trncner. Or wherever it operates. The actual geographic 
area is not spelled out, sir. 

Mr. MacInryre. But it operates in that area ? 

Mr. Trncner. Yes. 

Mr. MacIntyre. Now, since that date, according to the other list 
that you have submitted of the pending price discrimination cases, the 
Commission on April 22, 1958, and again on April 13, 1959, issued two 
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additional complaints against the Borden Co. charging it with price 
discrimination practices in connection with the sale of milk, didn’t it? 

Mr. Trncuer. Yes, sir. 

Mr. MacIntyre. One of those involves price discrimination prac- 
tices by the Borden Co. in several parts of the United States, 
doesn’t it? 

Mr. Trncuer. Yes, sir. 

Mr. MacIntyre. In any part of the United States. I am talking 
about the evaporated milk case. 

Mr. Tincuer. Yes, 7129. 

Mr. MacIntyre. You are aware, are you, also, Mr. Tincher, that 
since 1951 that the Antitrust Division of the Department of Justice 
has had pending against the Borden Co. a price discrimination charge 
that it is v iolating | section 2(a) of the Robinson-Patman Act through 
its price discrimination policies ? 

Mr. Tincuer. Yes, sir. 

Mr. MacIntyre. Would you be able to comment to the committee 
and for the record as to how many additional price discrimination 
practice cases it will be necessary for the Government to bring before 
it can stop the Borden Co. from discriminating in price? 

Mr. Tincner. Well, just my personal opinion would be, sir, that 
the present ones will be sufficient if we are successful. We have a 
broad approach in the present ones, whereas the earlier one, the con- 
sent settlement we are talking about was obviously limited. 

Mr. MacIntyre. Would it have been possible under the Federal 
Trade Commission Act and under the Clayton Act to have made this 
order in the Borden case that was settled in 1957 somewhat broader 
than it was made to affect price discrimination practices by the Borden 
Co. in sections other than Wilmington, Del. ? 

Mr. Trncuer. Under the circumstances of the case, sir, in my 
personal opinion, I would rather doubt it. 

Mr. MacIntyre. What were the circumstances to which you have 
reference ? 

Mr. Tincuer. In view of the fact that the practice had been the 
practice of a concern acquired by Borden. 

Mr. MacInryre. And one that carried on the practice after it was 
acquired by and 100 percent owned by Borden? 

Mr. Tincuer. I am sorry, sir. I can’t answer that question. I am 
not trying to beg off or be evasive, believe me. All the cases we are 
discussing are prior to my being concerned with them, and I have to 
go on what I have known and what I am told, and I cannot answer 
that question. 

Mr. MacInryre. Now, was it subsequent to the settlement of the 
Chestnut Farms case in Washington, D.C., the 100-percent-owned 
subsidiary of National Dairy Products Corp., that the Commission 
issued its complaint in docket 7018, charging a violation of subsection 
A and D of section 2 of the Robinson-Patman Act? 

Mr. Trncuer. Yes; that was issued in July of 1954—excuse me, 
December of 1957. 

Mr. MacIntyre. And that, in the terms of the complaint, charges 
National Dairy Products Corp., the Sealtest Co., with price discrimi- 


nation in connection with the sale of dairy products in and around 
Toledo, Ohio, doesn’t it ? 
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Mr. Trncuer. As I recail, sir, that was offered as an example as 
our pleading is. The delineation, of course, as a territory, as an 
example, does not limit us in our proof or in the order that we seek. 
One reason for doing that is a practical reason. There have been hold- 
ings that a Commission complaint is sufficient against a bill of par- 
ticulars or a motion to make more definite and certain if at least one 
example is indicated in the complaint. 

Mr. MacInryre. Well, if the Commission’s order in the Chestnut 
Farms case and against the National Dairy Products Corp. (it was 100 
percent owner of Chestnut Farms), had been broad enough to have 
covered the actions of it and its subsidiaries in other sections of the 
country, it wouldn’t have been necessary to have had a 2(d) case 
against National Dairy Products Corp. with respect to its activities 
around Toledo, Ohio, would it? 

Mr. Trncuer. I wouldn’t think so; no, sir. 

Mr. MacIntyre. In other words, you could move for enforcement 
of your earlier order ? 

Mr. Trncuer. Correct. 

Mr. Rosison. Mr. Chairman, may I interrupt to ask of the Chair, 
and perhaps through him of Mr. MacIntyre, exactly where this line 
of questioning is leading? I am sitting here in the dark wondering 
where we are coming out, what we are trying to produce in the way of 
evidence that is pertinent and germane to the hearings that we have 
had in this subcommittee, and even could enlighten me on it, I would 
be pleased to have you do so. 

Mr. MacIntyre. Yes, sir; I will try. During the course of the 
hearings before the subcommittee, as well as in the course of numerous 
field investigations as was disclosed during the course of the hearings 
yesterday, price discrimination practices have been found. At least, 
the information we gather indicates that price discrimination prac- 
tices are carried on by the National Dairy Products Corp. and the 
Borden Co. in many parts of the United States. The point that ap- 
pears to have been made through the questions and answers is this: 
That even with the knowledge that those are the facts, cases are being 
brought by the law enforcement agencies, the Antitrust Division and 
the Federal Trade Commission, which take hold of these practices 
piecemeal, one little section at a time. Well, there is one case that 
was recently brought by the Federal Trade Commission against Kelley 
Creameries down in Texas. That firm had an annual volume of 
sales of about one-thousandanths of the volume of the National Dairy 
Products Corp. If every section of the country were split up and cases 
involving National Dairy Products Corp. should be tried piecemeal, 
it would take 1,000 cases to get around to all the activities of the Na- 
tional Dairy Products Corp. I thought the answer made by Mr. Tin- 
cher last was that the law under which these cases are brought does not 
require that these things be done piecemeal in that way. 

Mr. Trncner. Mr. MacIntyre, I wonder if J might volunteer a 
statement. I think an injustice would be done to the Commission 
under your present statement if an explanation is not offered. 

Mr. MacIntyre. I would like for you to give the explanation. 

Mr. Trncuer. In docket 6737, the Borden case, the complaint was 
issued in that case on March 8, 1957. The complaint letter in the 
other two Borden cases was not received ir. 7129 until July 1957, 5 
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months after the other complaint was out, and in the second Borden 
ease, 7474, until November 1957, and so we had a situation in the 
original Borden case settled, limited in geographic area and scope, 
where a complaint was already out and the case was over before the 
second letter of complaint from the second Borden case was even 
received. 

I think that when we get complaints we should proceed against 
them expeditiously. I don’t see how at that point back in 1957 we 
could have hung onto that case to see if there were going to be sub- 
sequent complaints against the Borden Co. We try to expedite each 
one as we get them as fast as possible. 

Mr. MacInryre. But before each of these cases was brought, the 
Department of Justice Antitrust Division had its nationwide section 
2(a) case pending against Borden, didn’t it? 

Mr. Trncner. I think that started in 1951; yes, sir. 

Mr. MacIntyre. And it has not been settled until this date? 

Mr. Trncner. Not to my knowledge; no, sir. 

Mr. MacIntyre. Does the Federal Trade Commission maintain 
close and effective liaison with the Antitrust Division, so that both 
agencies know what each other is doing in such cases ? 

Mr. Trncuer. Yes, sir; the gentlemen who are here from the Bu- 
reau of Investigation have charge of that department, more or less, 
and may be able to shed some light on that question. I don’t know. 

Mr. MacInryre. Will you please inform the subcommittee of the 
status of the two Borden cases that are pending, the 2(a) cases? 

Mr. Trncuer. If I may, sir, I would like to defer that question to 
Mr. Hays, who is not only legal adviser but also trial attorney involved 
in these cases. 

Mr. Hays. Will you repeat the question ? 

(The question was read by the reporter.) 

Mr. Hays. I refer first to the Borden case, docket 7129, which in- 
volves the product canned evaporated milk. I am the chief trial 
attorney on that case. The Commission’s Counsel, myself, and my 
associate have complet ted the presentation of the case in chief. The 
respondent, Borden Co., has commenced its defense and has attempted 
to present in evidence its cost justification of the alleged discrimina- 
tion. The accountants of the Federal Trade Commission, and myself 
to some extent, Mr. Von Brand, have been analyzing this cost. justifi- 

cation, alleged cost justification, have been analyzing the underlying 
and supporting documents which Borden claims support the ‘cost 
justification. Our examination of that has almost been completed, 
and I have received a notice from the hearing examiner that a fur- 

ther hearing in that case will be held on May 17, 1960, in New York 
City. The purpose of that hearing is to permit Commission Counsel 
to cross-examine those who are offering the cost. justification defense 
on the part of the Borden Co. and to challenge it in every legal way. 

Mr. MacIntyre. That is Federal Trade Commission docket. 7199, 
the complaint of which was issued April 22, 1958. 

Mr. Hays. That is correct, Mr. MacIntyre. 

I have, in connection with docket No, 7129, prepared a more ex- 
tended résumé of the hearings and what transpired at those hearings 


other than that which is on the docket sheets which we submitted 
earlier this morning. 
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I have also excerpted certain testimony out of the public record 
which to my mind reflects the spirit with which this case is being 
tried. I would be pleased to submit that to the committee, if the 
committee would care to have that additional information. 

Mr. MacIntyre. With the Chair’s approval, if you care to submit 
it, it will be included. 

Mr. Sreep. It will be included in our files, sir. 

Mr. Hays. I make reference to the other Borden case which is 
uending in the Bureau of Litigation, docket No. 7474, and it is my 
underst: mnding that counsel supporting the complaint are presently 
engaged in putting in evidence in support of the allegations of that 
complaint. I would like to check that, to be sure, from the docket 
sheets, but I have no personal association with that case. I would 
be pleased to check it for sure on the docket sheets. 

Mr. MacIwryre. That was in the case in which the complaint issued 
April 13, 1959 ? 

Mr. Hays. That is correct ; yes, sir. 

Mr. MacInryre. And the complaint is founded in large part upon 
factual situations which were developed on the public record by this 
special subcommittee in Dallas, Tex., on December 30, 1957; wasn’t it 4 

Mr. Hays. 1 am not sure of that, Mr. MacIntyre. I have no per- 
sonal association with that case, but I would certainly accept your 
statement on that. 

Mr. MacInryre. That would also be true of the next case, docket 
7475, against the Foremost Dairies, a complaint which also issued 
on April 13, 1959 ? 

Mr. Hays. My answer would be the same. I have no personal 
knowledge of those cases. I would certainly accept your statement 
on it. 

Mr. MacInryre. And the status of the last-named case is the same 
as that of docket 74744 Is evidence being taken / 

Mr. Hays. Yes, sir. 

Mr. MacInryre. And is that also true of FTC Docket 7599, the 
Beatrice Food Co. case, the complaint of which was issued Septem 
ber 28, 1959 ? 

Mr. Hays. I believe that is correct, sir. 

Mr. MacInryre. And that was founded in large part on factual 
situations developed before this special subcommittee in Denver, 
Colo., on August 17, 1959 # 

Mr. Hays. I have no personal knowledge of that, but Iam informed 
that that would not be correct. 

Mr. MacIntyre. Does it encompass the factual situation that was 
developed by the special subcommittee in Denver on August 17, 1959? 

Mr. Tincner. I think Mr. Rountree can answer that best, sir. 

Mr. Rountree. Yes, sir; it. does. 

Mr. MacIntyre. Now, with respect to the HW. P. Hood Co. case, 
docket 7709, the complaint of which issued December 30, 1959, what 
is the status of it? 

Mr. Trncuer. Going from memory, sir, the last time I looked at it 
and talked to the trial attorney, that is scheduled for hearings in the 
near future. There are other matters in that New England area in- 
volving other concerns which we are giving expedited attention to, and 
I think we will have in that area a rather large approach to the prob- 
lem. That isall I can say right now, sir. 
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Mr. MacIntyre. But no hearings have been held in the case? 

Mr. Trncuer. I think they have had prehearing conferences, sir. 
I don’t know of any actual hearings which have been held yet. 

Mr. MacInryre. No public hearings? 

Mr. Trncuer. The complaint has been out there slightly over 
3 months. 

Mr. MacIntyre. Now, the complaint in the Vational Dairy Prod- 
ucts Corp. case, docket 7018, was issued December 31, 1957. What 
is its status? 

Mr. Trncuer. They have been having a considerable number of 
hearings in that case, sir. The exact status of it right now, it is in 
the defense hearing stage. 


Mr. MacIntyre. So the hearings are continuing? 

Mr. Tincuer. Yes, sir. 

Mr. MacIntyre. These so-called ice cream cases, about nine of 
which are pending and which have been pending since 1954, a period 
of approximately 6 years, what is the status of those? 

Mr. Trncuer. They are now before the Commission on the appeal 
of the Bureau of Litigation. The National Independent Dairies As- 
sociation filed briefs amicus curiae the last day of 1959, I believe, 
and we are awaiting respondent’s answer to our appeal, which is due 
sometime in May or June, as I recall. We are hopeful that we will 
be able to have the oral argument before the Commission prior to 
July 1. 


Mr. MacIntyre. How long has it been since the last evidence was 
taken in those cases ? 

Mr. Tincuer. Quite some time, sir, because the hearing examiner 
had the matter for quite awhile after the last hearing. He issued his 
initial decision, as I recall, in June, June 29, I believe, of 1959, and 
I am going from memory now, but I think he had the cases for ap- 
proximately a year, I believe, since the last hearing. That once again 
will appear on the docket sheets. 

Mr. MacIntyre. It has been more than 2 years, hasn’t it, since 
the last evidence was taken ? 

Mr. Trncuer. I cannot answer that, sir. It will be on the docket 


sheet. Do you want us to take time to look? I don’t think that 
would be too far off. 


Mr. MacIntyre. That is all right. 
Mr. Roosevett. Mr. Chairman. 
Mr. Sreep. Mr. Roosevelt. 


Mr. Roosrvett. Is there any limit or any guidance given to a hear- 
ing examiner as to how long he may take in consideration of cases? 

Mr. TrncHer. Well, not exactly. There is a provision that within 
30 days after the record is closed he should give an initial decision, 
but generally speaking, the record isn’t closed until sometime after 
the last hearing. So in answer to your question specifically there is no 
requirement and certainly I seriously doubt the FTC has the author- 
ity or the ability to place such a requirement on the hearing examiners. 
That is, of course, one of the great problems of delay that we have. 
I think in these cases especially you will find many cases where coun- 
sel supporting the complaint was ready to proceed, and, indeed, in 
reading the document which Mr. Hays submitted to you, not only 
was he ready to proceed but he was insisting that we proceed, but 
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either respondent’s attorneys or the Hearing Examiner many times 
just simply cannot—the schedule is such that it has to be put off fora 
matter of months. 

Mr. Roosrvett. How long has it been since there has been any re- 
view of judicial procedures of the Commission, or semijudicial / 

Mr. Trncuer. The Rules of Practice and Procedure were last 
amended in May 1957. 

Mr. Roosrvetr. Was that a complete amendment as a result of a 
complete review ? 

Mr. Trncuer. As I understand it was a fairly comprehensive re- 
view, yes, sir. Yes, sir, the numerical system, and so forth, was 
changed and quite a few changes were made. 

Mr. Roosevett. Upon whose recommendations were those carried 
out ? 

Mr. Trncuer. I am sorry, sir, I don’t know. It was done internally 
by the Commission’s Administrative Rules Committee, and as to whose 
instructions they had, I don’t know. I was not a member of the rules 
committee at that time. We are at the present time considering cer- 
tain rule changes and also the American Bar Association is consider- 
ing very comprehensive changes of our rules, I believe, for whatever 
value that has. 

Mr. Roosevetr. Thank you. 

Mr. MacIntyre. So, to sum up, the Commission now has pending 14 
investigations in the informal stage dealing with practices in the 
dairy industry and 24 cases in the formal stage? 

Mr. Tincuer. I understood it was 18 in investigation and 23 in the 
formal stage. Let me check. 

Mr. MacInryre. I can check if we have those numbers correct. 

Mr. Tincuer. He says maybe 16, so we will strike a happy average. 

Mr. MacInryre. So there are 16 pending in the investigational 
stage and 23 in the litigation stage? 

Mr. Tincuer. Yes, sir, and there are some additional informals 
pending in the Bureau of Litigation. I don’t know whether they 
would be included in Mr. Rountree’s statistics or not. 

Mr. Rountree. Yes. 

Mr. MacIntyre. And the bulk of those were brought in the last 
8 months? 

Mr. Trncuer. Which ones are you speaking of, investigation ? 

Mr. MacIntyre. In the investigation or formal stage also. 

Mr. Trncuer. Yes, sir. As a matter of fact, a large percentage of 
them have been brought in the last few months. 

Mr. MacInryre. Since January 1, 1955, the only ones completed 
were the three that we made reference to, the one against Borden, the 
National Dairy Products Corp., and the Arkansas Cooperative Milk 
Association. You listed one more, the Automatic Canteen Co. of 
America, but it is not a milk company. 

Mr. Trncuer. I checked on that. It is listed because it was a section 
7 case of the Clayton Act. This company and the acquired company 
were involved in vending machines. One product dispensed from 
those vending machines was ice cream bars. 

Mr. MacIntyre. But its principal business is selling candy, cigar- 
ettes, and chewing gum? 

Mr. Trxcuer. Correct. 
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Mr. MacInryre. So three cases were concluded since January 1, 
1955? 

Mr. Trncuer. That is correct, sir. 

Mr. Streep. Mr. Tincher, this committee, since it was set up, has 
had a large number of complaints brought to it from throughout the 
country, and as we have gone into these matters we find that by and 
large the same pattern crops up all over the country. The involve- 
ment of the national companies seems to run more or less in a set pat- 
tern in these various things. As you know, we are only a factfinding 
committee. We are not a legislative committee, and as we deal with 
these complaints we get, among other things, recommendations from 
those who complain as to what ‘they think could be done to give them 
more protection and more help from these devastating price wars. 
That finally reduces itself into the form of recommended legislation. 

Now, what we are primarily interested in here is this: Do you feel 
that. existing law is sufficient for the Federal Trade Commission and 
the Department of Justice to cope with this apparent nationwide 
chaotic unstable situation that seems to plague the dairy industry ? 

Mr. Trncuer. Sir, I can only give my personal opinion, and please 
understand I have the highest regard for this subcommittee. I think 
you have done a tremendous job. I am not trying to evade answering 
you. I cannot, of course, answer for the Commission. I am giving 
you my personal opinion. My personal opinion is if the ice cream 
cases are lost in that broad area of activity which we allege in our 
filed brief to be, in essence, the buying of accounts by large and domi- 
nant concerns, if those cases are lost before the Commission because the 
Commission feels that these practices simply do not come within the 
scope of section 5 of the Federal Trade Commission Act, and if those 
practices for the benefit of the dairy industry should be prohibited, 
T would certainly think it would indicate new legislation is necessary 
if the Commission cannot reach it under section 5, because if it cannot 
reach those practices under section 5, I know of no other way under 
existing legislation that it could reach those practices. 

With reference to other types of practices, price discriminations, 
dispronortionate or unequal advertising allowances, and the type of 
practices which we have brought out in our complaints against the 
Adams Dairy and Kroger, S afeway, and A. & P., my person: al opinion 
is that. present legislation is sufficient. 

Our problem, sir—and this might. be closer to being official than it 
is my personal opinion, because I am sure it is shared at the Commis- 
sion—our real problem is lack of manpower to implement the statutes 
we do have. I made the study a few days ago when I was told I was 
coming here, and I find of the 47 antimonopoly attorneys we have in 
the Bureau of Litigation, we have assigned to dairy products pending 
antimonopoly cases 12 attorneys, one-fourth of our entire staff involved 
in this industry, and yet we don’t have enough help to proceed as fast 
as we could in these cases. 

I have made a point since becoming more than a trial attorney to 
give our senior attorneys more junior assistants in these cases. I 
think that through circumstances in the past they probably just 
couldn’t have it. I tried to work it out so they can have more junior 
assistants. I believe that will speed it up a great deal, and there are 
rarious ways to tighten up and expedite more, but basically it is a 
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lack of PANDO er to proceed as fast and as often as we would like to. 

Mr. Sreep. I must say that from the complaints we have had that 
I am convinced that it does require a lot of manpower to try to cope 
with it, especially in the legal field and-I am sure that most—at least 
those on this committee who have had experience with the problem— 
would look with great sympathy on the proposition of SE aaa 
adequate manpower to cope with this sort of thing because I don’t 
think anyone who knows anything about these situations could doubt 
that this is anything less than a ‘tremendous national headache and 
problem. It isa very serious one. 

Mr. Brown. Mr. Chairman, could I interrupt at that point? Have 
you requested ‘additional manpower? 

Mr. Trncuer. Our appropriation request for the 1961 fiscal year 
does request, I think, something like 75 additional attorneys, as I 
recall. 

Mr. Brown. This has been going on for some time. Let’s take it 
in steps. Have you requested of the Commission additional man- 
power in your section, trial attorneys and additional junior counsel 
and so forth, to handle this workload ? 7 

Mr. Trncuer. Yes, sir, and we have been receiving them. As a 
matter of fact, within the last 2 or 3 months we have had transferred 
to us four experienced attorneys from the Bureau of Investigation 
who can rapidly step into active trial roles. 

Mr. Brown. During the past 3 years have you received the assist- 
ance that. you have requested from the Commission ? 

Mr. Trncuer. Once again, sir, until July 1 of last year I was a trial 
attorney, so the policy up to that point I don’t know. I think per- 
haps this can answer it, though: When I came with the Commission 
as a trial attorney on July 1, 1954, I believe I was the 40th tr ial attor- 
ney on the staff. Now, less than 6 years later we have approximately 
75. So we have grown, but I don’t think that our growth in man- 
power has begun to match the growth in the practices being utilized 
in the dairy industry. 

Mr. Brown. So the growth is not as important as the need for 
matching the workload. 

Now, has the Federal Trade Commission to your knowledge re- 
quested additional funds for this purpose that have been denied them 
by the Director of the Budget ? 

Mr. Tincuer. It is my “understanding that such funds have been 
denied, yes, sir. 

Mr. Brown. Now, last year did Congress reduce the Federal Trade 
Commission appropriation request as presented by the Director of the 
Budget? 

Mr. Trxcuer. Yes, sir. I recall—and I have checked—it is ap 
proximately $400,000, and I might add, sir, I was making a rough: 

calculation. I had Mr. Glendenning run some statistics up for me of 
what we have spent. since July 1954 in the pending antimonopoly 

-ases in the dairy industry—and this cost is only for professional em- 
ployees’ time. It does not include travel. It does not include clerical, 
administrative, and executive time, which could be allocated to these 
cases, but that cost just for professional manpower is approximately 
$400,000. 
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Mr. Brown. Well, now, out of the total budget request of how much 
was the reduction made? 

Mr. Trxcuer. I can’t say, sir. Our budget request at that time was 
approximately $6.7 million, as I recall, sir. 

Mr. Brown. $6.7 million. That is what the Director of the Budget 
requested of the Congress. What did the Federal Trade Commis- 
sion request from the Director of the Budget? Do you remember? 

Mr. Tincuer. I think, sir, that we got $6.7 million. I think we 
requested $7.1 million. I could be misled here, sir. 

Mr. Brown. That was the Director of the Budget’s request from the 
Congress. Do you have any idea what the Federal Trade Commis- 
sion requested from the Director of the Budget ? 

Mr. Trncuer. No, sir, I would have to guess. 

Mr. Brown. Could you get that information ? 

Mr. Trncuer. Certainly, sir. 

Mr. Brown. And could it be included in the record ? 

Mr. Streep. It will be included in the record. 

(The information furnished is as follows :) 


FEDERAL TRADE COMMISSION, 
BUREAU OF LITIGATION, 


Washington, D.C., April 13, 1960. 
Hon. Tom STEED, 


Chairman, Special Subcommittee, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: During the course of my testimony before your sub- 
committee on Thursday, April 7, 1960, members of the subcommittee requested 
that certain information be furnished with respect to budget requests and ap- 
propriations for the Federal Trade Commission during the past and current 
fiscal years. 


Attached and marked as “Exhibit 1” is the information which was requested 
Very truly yours, 


Wir1iAM R. TINCHER, Associate Director. 


ExHIsItT 1 


Budget requests and appropriations—Federal Trade Commission 





| | 
| Request to| Request to| Approved | Approved | Appropri- 

















Fiscal year | Budget Congress | by House | by Senate | ated by 
| Bureau Congress 
1959 lump sum -.--- wise te | $6, 077, 000 | $6,025,000 | $5, 950,000 |$60, 000,000 | $5, 975, 000 
Supplemental (pay raise) -- 540, 000 540, 000 | 486, 000 540, 000 513, 000 
Total 1959_ - é< ; Z 6, 617, 000 | 6, 565, 000 6, 436, 000 6, 540, 000 6, 488, 000 
1960 lump sum. - __| 7,185,000 | 6,975,000 | 6,745,000 | 6,935,000 | 6, 840, buo 
1931 lump sum -. Ct dees dives | 8, 390, 000 7, 600, 000 Te oc 


Mr. Roosevetr. Mr. Chairman, I would like to ask this. If you 
can’t get the money from the Bureau of the Budget and you can’t 
get the personnel as a result of that, in your opinion are there an 
other avenues for really enforcing these laws? Would heavier penal- 
ties help? For instance, would that be an effective way to maybe stop 
some of these things, or have you other suggestions ? 

Mr. Trncuer. I think, sir, just my own personal opinion again, that 
heavy penalties have more of a tendency to prolong litigation and 
stretch it out and make it that much harder fought and that, of course, 
with the amendment of the Clayton Act to finalize orders, we have 
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noticed that since the passage of that amendment to the Clayton Act 
that respondents are much more prone to litigate than they are to 
settle. I don’t know whether that answers your question completely, 

Mr. Roosrveur. Then what is your solution? You tell us on the 
one hand that the problem is getting more and more severe and at 
the same time that you haven’t got the personnel and money to do it 
although you mentioned fairly lar ge amounts that are available. How 
do we get the law enforced, in your opinion ? 

Mr. Tincuer. Well, at ‘the present time, of course, these cases are 
still pending. I think that if they are culminated successfully from 
our viewpoint and orders are entered that that will have a salutary 
effect in the industry. 

Mr. Sreep. Are you saying that if the cases now pending are re- 
solved successfully from your standpoint that you feel that that will 

oa long way to eliminating a lot of this current situation that we find 
in the dairy industry throughout the country ! 

Mr. Tincuer. I think so, sir. That has been my personal experi- 
ence and I have been told by many people that that has been histori- 
cally true in the Commission for a good many years. If you can 
move into an industry that has problems and get an order especially 
against the larger concerns in that industry, even though it takes 
years of hard-fought litigation, once you have such an order to which 
no immediate appeal can be made, that it has a very salutary effect 
on the rest of the industry. 

Mr. Streep. We have in the testimony that we have taken from the 
so-called small independent dairy people received many complaints 
about the fact that in price-war situations, especially, that the daianie 
to them happens so quickly that unless some additional means are 
found to give them more immediate relief that a great many of them 
will be long since passed from the scene by the time any normal hope 
of legal redress is available to them. Obviously in trial of litigation 
of this sort a considerable amount of time is necessary. Beyond a 
certain point you can’t speed it up. 

Now, suggestions have been made that additional legislation should 
be enacted to empower the Commission to have some way to move 
in quickly and on a temporary basis give relief to this type of victim 
until such time as the normal processes could work out. 

In your experience do you think that such a suggestion is feasible 
or could accomplish any good 

Mr. Tincuer. I am not too experienced with that subject, sir. I 
know that it is now before our General Counsel’s office at the request of 
the congressional committee of proposed legislation such as that, I 
believe. There is no question about it, sir. As far as efficiency goes, 
it is a vast improvement over what we now have. As far as desira- 
bility there are a great many factors to be weighed, and I just don’t 
think I am in the position. I don’t have enough knowledge. I haven’t 
looked into it to really state that. 

I do know there are problems in so doing. You are taking a greater 
step than has been done in the past. Such situations are used in later 
stages of court proceedings, for example, an injunction pendente lite 
was obtained in the Holland Furnace matter in the seventh circuit, 
in their appeal to the circuit court, and while taking a special appeal 
to the Supreme Court on jurisdictional grounds. 
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There, of course, the record had been made and upheld by the 
TenEabg aersmnines snc ke Sippaireonee Wnt. ee amereney vio- 
lated the law. I could see from the court’s viewpoint there was good 
sound reason to believe that the particular respondent had violated 
the law. There was some proof up to that point, It might be over- 
ruled when they look at the merits. Standing as of that date there 
was proof, whereas what you are talking about is the initiation of a 
complaint, at which time ‘there is no proof, and the only thing that 
exists is a complaint where the Commission says they have reason to 
believe and thev don’t find respondent is guilty. 

Mr. Steep. Now, for instance, I saw just yesterday copies of daily 
newspapers published in Miami, Fla., carrying advertisements for 
fluid milk as low as 1 cent per half gallon. Obviously that is a sale 
so far below cost that if it continued for any length of time it would 
mean the destruction of all the firms that didn’t have rather adequate 
financial resources to be caught in a situation of that sort. Of course, 
that is one of the most ridiculous situations that was brought to our 
attention. He would have absolutely no hope to remain in business 
very long, and we are wondering if some wav could be found to sive 
immediate relief from that sort of thing so that the man will still be 
around if and when a final order is reached it couldn’t be worthwhile. 

Beyond any legal interpretation, just commonsense tells you that 
many of these price-war situations that have developed have no out- 
come at all except the destruction of all the financially weaker 
people in that industry if it is allowed to continue, and the sum total 
of all the hearings we have held is that the big get bigger and the 
small get fewer. 

As one member of the committee, I am personally beginning to 
wonder if with the manpower and with the law we have got and with 
everything we are trying to do and everything else put together, it is 
going to be sufficient to leave any independent dairv industry in this 
country for us to worry about over a verv long period of time. 

Mr. Trncuer. It is a problem, sir. The situation that vou have 
mentioned of price wars, of course, is not only in the dairy industry. 
We have run across similar situations where competitors are hurt and 
hurt bad. 

IT heard a gentleman in the NIDA meeting this week indicate he 
could lose as much as a thousand dollars a day, just actual cash loss, 
in one of these situations. 

We run into it in the baking industry. In manv of the industries 
served by small competitors in consumer-type products you run into 
that situation. 

I made a speech myself Monday to the NIDA where I recognized 
that specific problem that we are talking about; that it is difficult for 
competitors to understand in our proceedings, when they are hurt, 
why these proceedings proceed so slowly. AsTI indicated in my sneech, 
under the law as it now stands, because of due process and fairplav 
requirements tha; must be extended to all under the law as it now is, 
we just proceed as we have to. 

Mr. Sreep. Now, when we complain about the slow process that is 
necessary in this type thing we are not criticising. We realize that 
here in the last 2 or 3 years something apparently entirely new in the 
processing and pobailing of important “commodities has developed, and 
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we are just wondering if the laws we have in this field are not in need 
of being brought up to date so that these new type problems can be 
handled more efficiently. To do less seems to me to condemn the now 
apparently known victims of this sort of thing to utter destruction. 

The record is full of the consequences of it, so we as a committee 
feel like that we have had such a vast amount of evidence as to the 
conditions attributed to this thing we must conclude that something 
new must be done or just give up. 

Of course, when we come to the final record and recommendations 
the committee makes, whatever they may be, we would like to feel that 
they are sound and worthwhile and reasonable and practicable, and 
one of the reasons why we have asked you to come here today is we 
have seen the problem in the field, we are trying to become more 
familiar with the situation as you have it, and to help us make these 
determinations. 

Mr. Trncuer. I can appreciate that, sir. We do have injunctive 
powers, and we have used them successfully in certain instances where 
the danger has been clearly recognized and that is, for example, lot- 
teries involving the morals of children, and devices which could be 
inherently dangerous to the health. I think we would get good sup- 
port from the court and fast support in seeking an injunction of that 
type at or about the time the complaint issued. 

On the other hand, in recent years the Commission has sought to 
invoke injunctions in section 7 cases, and there, again, the timing is 
crucial. Our theory was—which I think is absolutely correct—that 
we should step in and set the merger and prohibit and prevent a 
scrambling of the assets, get them so mixed up that you can’t tell what 
is what, and freeze that competitive picture. We were slapped down 
by the courts in that situation, though, sir. As you know, of course, 
we do have a bill pending which we have endorsed to give us roughly 
that ty pe of power in section 7 of the Clayton Act. 

Mr. Streep. Well, I am heartily in accord with your view on that. 

Mr. Rostson. Sir, is your pattern of delay in the dairy cases dif- 
ferent than in other types of cases or is it about the same? 

Mr. Trxcuer. No, sir. As a matter of fact, the recent dairy cases, 
I think, are proceeding very rapidly. The ones just brought in 1959, 
I think, are proceeding rapidly compared to our patterns in the past. 
We are meeting massive resistance. One of the large dairy concerns, 
for example, gives us a tremendous struggle initially just on the ques- 
tion of whether or not we have jurisdiction, whether they are engaged 
in interstate commerce, and while to the people of the dairy industry 
I imagine that sounds extremely foolish, nonetheless it was a legal 
issue which they pressed strenuously which had to be resolved and 
took a certain amount of time. 

Mr. Rogison. Going back to the manpower question, just as an 
observation, as we leaf through the docket copies of the various cases 
that you have submitted to us this morning, it seems pretty obvious 
you have got a lot of manpower on the other side. 

Mr. Tinc HER. I mentioned that in my speech the other day, also, sir. 
Incidentally, if anybody wants my personal opinions as contrasted to 
the official opinions, I would be happy to give you a copy of my speech. 

I mentioned that many times we have 20 or 30 and sometimes as 
high as 40 lawyers and professional experts against our counsel. It 
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is seldom we can afford the luxury of more than two assistants. I 
think instead of seldom, we cannot have more than two assistants to 
a trial attorney. Mr. Hays himself will be spread in a half dozen 
or more important cases. 

Mr. Rosgison. If you read through the list of the respondents’ attor- 
neys on the various dockets it is almost like a Blue Book of the 
American Bar Association. It is a pretty good-looking group. | 
think, sir, that maybe you have gained some advocates 1 mn Congress, 
perhaps, for your manpower problem this morning. A little obser- 
vation, if I might make one, the gentleman from C alifornia mentioned 
vour problem was with the Bureau of the Budget or he so indicated. 
If I understood what the gentleman from Missouri, Mr. Brown, said 
earlier, or else from your response to a question from Mr. Brown, 
Congress also cut last year’s Budget Bureau’s recommendation for 
your ‘Commission. 

Mr. Trncuer. Both of them cut us. I think the Senate restored 
ene anmenpg eet but we were still cut. 

Mr. Steep. I might say that as a member of the House Appropria- 
tions Committes, I have heard this point discussed many times in 
executive session, and I regret to say that in so many of the enforce- 
ment agencies of the Government we run into this difficulty of pro- 
viding adequate manpower. I am afraid that some of our colleagues 
are not aware of the fact that the growth and development of the 
country has also resulted in a growth and expansion of some of these 
problems. Many agencies of the Government are just literally 
swamped with problems, and finally you get such a heavy caseload 
that. you have a loss of time just shuffling through the cases and just 
trying to dig them out of the pile as against what would be the situa- 
tion if you only had a few, and I have always been and advocate of 
the fact that if there is one place in Government where you wanted 
too much rather than too little it is in the enforcement field, where I 
think the whole thing comes to a point, and it does very little good 
to have protective laws on the books if they are not going to be enforced 
and people have the advantage of them. 

Mr. Rostson. Mr. Chairman, will you yield to mea minute? 

Mr. Steep. Mr. Robison. 

Mr. Rorsrnson. I might also inquire of the witness about his opinion 
of the adequacy of his investigating staff and field office personnel 
that he has throughout the country. Would it be helpful if these were 
augmented ? 

Mr. Trxcrer. In my opinion, yes. I think probably Mr. Williams 
could give you a far more appropriate answer on that than I could, sir. 

Mr. Rosgtson. I would be happy to hear from him. It doesn’t do any 
good to be a good trial attorney unless somebody prepares the case for 
you. Youhaven’t time to do it yourself. 

Mr. Wititams. Let me say we have approximately 100 attorneys 
in the field office of investigations. It takes more than a month for 
a man to investigate a case, and we have about 1,600 cases pending 
in investigations. So it is about 16 cases per man. It would take us 
approximately a year and a half to complete our investigations that 
we now have pending if we received no other complaints and did 
not enter any more for the next 12 months. 
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Mr. Sreep. I might say if the volume of complaints that come to 
this subcommittee is any indication I can well see where you are vir- 
tually swamped. We have been happy to pass on to you all the 
information and material that we have gathered that might be useful, 
but I believe that in the last year or so our subcommittee had some- 
thing like 50 or 60 Members of Congress to bring complaints from 
their own districts to us about this one subject of milk, and it is quite 
easy to convince me that it is a very grave problem and one that 
requires a lot of manpower to cope with it. 

It may be that some of these complaints are not justified, but cer- 
tainly the people who make them and the Members of Congress who 
bring them to us feel they are, and I am sure when they contact you 
they take the same attitude, and I can see where under all circum- 
stances you are compelled to give some time and thought to them 
whether they have any merit or not. They can consume a lot of 
time and a lot of manpower. 

Mr. Writtams. Let me add on thing there: We are now receiving 
between 700 and 800 complaints a month. We cannot process more 
than about 100 to 150, so that a lot that we receive we can’t investigate. 
We just try to pick out the most important and discard the others. 

Mr. Sreep. Dr. Mueller, a member of the staff of the University of 
Wisconsin, before our committee yesterday said among other things 
he recommended a research section be set up in the Federal Trade 
Commission devoted exclusively to the gathering and keeping of 
up-to-date facts of all sorts that apply in this type of problem, some- 
thing that would have official status, so that these technical and 
statistical facts would be without question. 

As a practical matter, to you gentlemen who are now involved in 
trying to carry out the purposes of the law, would a program of that 
nature be of any material assistance to you in the prosecution of your 
litigation, to have some source of research facts to refer to and to 
rely on? 

Mr. Trncuer. I don’t quite understand exactly what it would do, sir, 
but right offhand I would certainly think so. 

Mr. Streep. Perhaps I can give you an example. For instance, 
a complaint that deals with selling below cost. Then the question 
arises as to what is cost, things of that sort that are so apparently 
intangible now that they can require a lot of time and effort and 
delay in any specific case, to have a beginning point from which you 
work and make a determination. 

It was my understanding that the type research section he had in 
mind would be a section of the Federal Trade Commission. of such 
high caliber technically that it could have these basic facts that you 
could use in making certain assumptions and determinations as you 
prepare your cases for trial. Do you lack any such background 
material of that sort that would assist you in the prosecution of 
your cases ? 

Mr. Tincuer. Well, in the dairy industry especially the problem 
of basic research data is a real problem. We have had our section 7 
cases tied up in the courts. That is one reason for the delay in those 
cases recently, trying to obtain figures which are reliable market 
shares and market. universes, which would also show market rank, and 
we just lost one of those yesterday in the seventh circuit in Chicago, 
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and we had to seek that approach because the dairy industry being 
what it is, with the large number of concerns in it and many concerns 
leaving, in order to establish a universe that was the source of infor- 
mation we had to turn to, U.S. Census figures, and we just lost out 
there, and that presents us immediately with the problem of how we 
are going to obtain that information now. It has been a problem for 
us for several] years. In many industries you have available reliable 
statistical data such as the Iron & Steel Institute, the Department of 
Justice used to such good advantage in the Bethlehem Steel case and 
that sort of thing, but certainly anything that will give us market 
background information which is reliable and which could be proba- 
tive in a litigated proceeding, would be valuable. 

When you get down to the question of cost justification, sir, as you 
well know, that can vary from company to company, although, of 
course, certain general limitations apply and certain general costs 
would be the same, so I would have some personal reservation about 
whether any organization of the Federal Trade Commission, no mat- 
ter how technically qualified, could say that X company should have 
a cost of production of these many cents per quart in the absence of 
litigation to establish that fact. 

Mr. Streep. Well, I know serving as a member of the Roosevelt 
subcommittee the same matter came up, that there was no way to 
determine the cost of a gallon of gasoline and also in the Food Sub- 
committee. The same arguments arose and it may be that there isn’t 
any universal way that you could arrive at it, but certainly from our 
experience we know that that is one of the big headaches in trying 
to cope with the problems that come up. 

Mr. Trncuer. I think once again, sir, we run into our manpower 
problem. For example, our Bureau of Economics has just completed 
and is working on a very comprehensive report on the food industry. 
It has taken a lot of their manpower and sometime when it is officially 
announced—TI think the mimeographed advance draft was announced 
some months ago—when it comes out, I think it will be of value to the 
Congress and the business community, and it will be of value to us 
in our litigation involving section 7 cases. I know it will be out this 
spring. It takes a lot of work, and there is only one industry in- 
volved there. 

Mr. Roosevetr. If I may interject, when you do get it out it will 
be out of date within several months, and there is no provision for 
keeping it up to date, isn’t that correct ? 

Mr. Trncuer. That is correct. It is like buying a new car, the 
minute you drive it off the lot. 

Mr. Roosevett. The chairman is suggesting that there be a con- 
tinuing organization which will keep such reports continually up 
to date so you wouldn’t have the hiatus in between the special studies 
which are made in these very basic industries. 

Mr. Brown. Mr. Chairman, if I might interject here just a state- 
ment, not a question. I have always felt that the Department of 
Commerce was supposed to compile a lot of this information and 
maintain continuous studies on all these things. We certainly appro- 
priate a lot of money to that Department all the time and they are al- 
ways getting out some sort of mimeographed material and so forth. 
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Is there any real liaison between the Federal Trade Commission and 
the Department of Commerce? 

Mr. Tincuer. There is, sir. I think above and beyond that, sir, 
that I will have to beg off on that question. I know that there are 
issues involved between us, and I just know hearsay and I wouldn’t 
like to get into it at all. 

I do know, for example, the case we lost yesterday, we were trying 
to get the census of manufactures broken down so we would know 
the market share. 

Mr. Brown. You couldn’t get it from the Department of 
Commerce ? 

Mr. Trncuer. We were in court, sir, trying to get it from the re- 
spondent, as I understand—and the gentleman from investigation can 
probably correct me on this if I am wrong—I understand we tried 
to get it from the Department of Commerce. 

Mr. Hays. Much of that information was privileged. 

Mr. Tixcuer. It, of course, was privileged by statute. That was 
the holding of the court yesterday, especially since the President of 
the United States got involved and said it was privileged, not the 
current President. 

Mr. Sreep. As chairman of the subcommitiee, I would like to say 
we would like a copy of the address you made at the NIDA for our 
committee files. I am sure that we will all find that the thoughts of 
your position on a subject like this are quite interesting, and if you 
will be kind enough to provide us with it, we will be glad to have it. 

Mr. Tincuer. It will be an honor, sir. 

Mr. Streep. Do you have enough extra copies for all the members 
of the committee? 

Mr. Trncuer. Yes, sir. I am sure I do. I meant to bring them. 

Mr. Brown. May I ask a question, Mr. Chairman? I get requests 
all the time, Mr. Tincher, for a succinct statement of just what the 
procedures are in the Federal Trade Commission. Could we take a 
hypothetical case here, briefly? Suppose you receive a complaint 
from an independent dairy relative to alleged discriminatory pricing 
practice in writing. Then what happens to it? 

Mr. Tixcuer. Well, I think if you are dealing with the dairy in- 
dustry what I present will not present a ty pical | picture, sir, because 
we are really knocking ourselves out. For example, on Monday the 
Chairman of the Federal Trade Commission received a call from a 
Congressman from Kansas that a price war had broken out in To- 
peka. He was on the phone and giving instructions that the next day 
an investigator from the Kansas City office be there. I think that is 
atypical because we can’t do that in every case. If we get a complaint 
in writing or otherwise, generally speaking, it goes to the Bureau of 
Investigation. It is studied and docketed for investigation if it is 
felt important enough. 

Mr. Brown. Now, at that point it goes to an attorney in the Bureau 
of Investigation ? 

Mr. Tixcuer. The first part of this maybe Mr. Williams can tell 
you better than I can, sir. 

Mr. Wiutams. If we receive a complaint of the nature you were 
just discussing, it would come to my office for Mr. Rountree, who is 
legal adviser. We would immediately look at it and see if we thought 
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it had merit to it. If so we would assign it to an attorney and he 
would immediately start investigation. It would take about 3 weeks 
in the normal process, because we maintain very close liaison with the 
Justice Department, of course, so we would be sure. Then from there 
it would move immediately out to one of our field offices where it 
would be assigned as promptly as our manpower would permit it to be 
assigned. 

The chairman just indicated one in Florida. We probably would 
make a long-distance call and tell the investigator to get down there 
as quickly as he could while the information was fresh and while 
the activity was still going on. 

Mr. Brown. Now, Mr. Williams, in case your Federal Trade Com- 
mission investigator is busy on other matters when this complaint 
arises, do you ever utilize the services of the Department of Justice 
or the Federal Bureau of Investigation or any agency like that for 
assistance / 

Mr. Wiut1ams. No, sir, we are not permitted to. We have no 
authority to use them. 

Mr. Brown. You have no authority under the law to do that? 

Mr. WitiiaMs. No, sir. 

Mr. Brown. Do you think that if the law were changed to give you 
authority it would be of any assistance to you? 

Mr. Wiiu1AMs. I suppose that would depend on how busy the Fed- 
eral Bureau of Investigation was. If they were as busy as we were, 
it wouldn’t help much. 

Mr. Brown. Now, you start these investigations and then within 3 
or 4 weeks you get back the findings of the investigation. Now, they 
come back through the Bureau of Investigation, is that right? 

Mr. Wiiu1aMs. Yes, sir. 

Mr. Brown. Then where do they go? 

Mr. Wuu1aMs. If we obtain sufficient evidence that we think a com- 
plaint should issue or we believe a complaint would be supported by 
what evidence we obtain, we send it immediately to the Bureau of 
Litigation and recommend a complaint be issued. 

Mr. Brown. You make a determination as to whether there is suf- 
ficient evidence or not, is that correct? 

Mr. Wiu1aMs. Initially, yes, sir. 

Mr. Brown. And your title, Mr. Williams? 

Mr. WriuraMs. I am the Chief Project Attorney. 

Mr. Brown. Chief Examiner? 

Mr. Wiit1aMs. Chief Project Attorney. The name changes so fast 
I can’t keep up with it. 

Mr. Brown. You have determined there is justification for the 
complaint and you turn it over to a trial attorney at. that point? 

Mr. Witu1ams. We send it down to the Bureau of Litigation. The 
Chief of that Division or Bureau assigns the cases to the trial attorney 
at that point. 

Mr. Brown. And that is the first point at. which the man who is 
going to try the ultimate case sees it; is that correct? 

Mr. Wiiui1aMs, Not necessarily. 

Mr. Brown. But as a general rule? 
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Mr. Wiitams. As a general rule that would be the procedure. 
While the man is out in the field investigating it, if he feels he has 
a basis for, I would say, immediate complaint, we ask the trial staff 
to assign a trial attorney to it immediately so he will be familiar with 
the facts before we even finish the investigation. 

Mr. Brown. Now, I want to ask Mr. Tincher just before we wind 
up. Would this system of a separate investigation department and 
a separate trial attorney departinent—that is, the straight-line method 
that is so typical of Government agencies—would it be of any value 
to consider realinement where you would have teams, where you would 
have a trial attorney and investigators in a tightly knit little group 
that would be familiar with the case from its inception and work it 
up, take it to trial, and so forth? Would that be of any value? 

Mr. Trncuer. In my personal opinion, no, sir. I think the best way 
to handle the most cases as fast as possible is to have a high degree 
of specialization. I think when a man is a specialist on trial work, 
even when he is a specialist on a certain type of trial work, and a man 
is a Specialist as an investigator, that, considering all the factors, that 
it works out best that way. 

Mr. Brown. I think you misunderstood me. I had no idea of 
turning a trial lawyer into an investigator. I am talking about teams 
where it would be the trial law yer, it would be the spec ial investigator, 
maybe an assistant, and so forth, but that team would be familiar 
with the case from the inception and the investigators would discuss 
with the trial attorney constantly while it is being developed just 
what evidence the trial attorney might think would be important. 

Mr. Trxcuer. I see what ye mean, sir. Yes, in certain conditions. 
As a matter of fact, we do have in our section 7 work, because of the 

vast complexity of that statute, and generally the tremendous segment 
of the economy that is involved, we have tentative assignments to trial 
attorneys to work with the project attorney and investigating atorneys 
as the cases develop in the Bureau of Investigation. I think that, as 
a matter of fact, I am recommending to some people that that be made 
even more teamwork than it is at the present time. I think in section 
7 you can speed up the process by having the trial attorney in at an 

early date. He is ready to proceed faster with the litigation, and is 
thoroughly familiar with it before he gets it. 

Mr. Brown. Our main purpose in ‘these hearings is to try to work 
with the executive agencies to try to speed up this operation. If you 
need new laws we want to see if we can talk this Congress into getting 
them. Now, while we have just described here within less than 2 
minutes the procedure, I think the record ought to show that procedure 
takes sometimes 6 to 12 years; right? 

Mr. Trxcuer. Those are extreme examples, I think, sir. There are 
cases where they go very fast. Iam aware of a section 7 case against 
one of the giants of American business, with sales well over a billion 
dollars, where the case wasn’t investigated very long, landed in the 
Bureau of Litigation because the trial attor ney had worked with the 
investigators, and the complaint was out within 24 hours. 

Mr. Brown. The team cone ept in that instance speeded it up. 
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Mr. Tincner. Yes, sir; but for your average Robinson-Patman 

case, or where it is under section 5, I think such teamwork might be 

a luxury, sir, that we could not afford. It would decrease the man- 
power we now have. That is just my personal opinion. 

Mr. Brown. Wouldn’t you agree that might be debatable ? 

Mr. Tincuer. Yes, sir; as a matter of fact, the gentleman from in- 
vestigation might disagree with me. That is just my Own opinion. 

Mr. McAteer. My name is Frank McAleer. Might I say a word? 
That is, that the Commission recognizes that its existing procedures 
may not be a utopia and for that reason the Commission has recently 
created a Robinson-Patman Act Task Force. One of the functions of 
the task force among others, is to take a look at the Commission’s 
existing procedures and recommend suggestions that will in anyway 
speed up the Commission’s current procedures. We have under con- 
sideration, among the members of the task force, some of the ideas 
that you have expressed here this morning. I "can’t say that the 
task force will necessarily adopt those recommendations, but we are, 
Congressman, thinking and we are sympathetic with the small busi- 
nessman. That is one of the reasons for the task force. Our own 
self-analyzation is to see whether we can speed up our procedures. 

Mr. Brown. I am glad to get that information. That is a step 
in the right direction, and I hope that it is expedited. It might help 
get some more money to handle this problem, too, if the procedures 
were absolutely checked and proved. 

One other thing now: When you conduct an investigation would 
it be practical that upon receipt of a complaint for an examiner to 
go to the locale and put the burden of proof upon the complainant 
to prove his case in an open hearing. Let the press be admitted. Let 
the public come in and hear about the problem, much the same way 
as this committee went out to Kansas City and Nashville and places 
like that, and held these open hearings. Then have that evidence 
reviewed at the Federal Trade Commission and establish whether to 
file against the alleged offenders or not; would that be practical? 

Mr. Trncner. It would be a very expensive undertaking, sir. 

Mr. Brown. How would it be expensive ? 

Mr. Tincner. Well, because I don’t think such a procedure could 
get an effective order from the Commission. It would be a hearing 
which would receive publicity and the public would know about. it, 
but nothing could come of such a hearing. No order could be 
entered. 

Mr. Brown. Well, now, I am talking about changing things 
around. You know, ‘just exploring a new “approach to this ‘problem, 
suppose that you held a hearing and put the burden of proof upon 
the complainant to establish his case of discriminatory pricing. 

Mr. Trncuer. We cannot do that now, sir, under the Administra- 
tive Procedure Act. We have that burden. 

Mr. Brown. You have that burden of proof in the public interest. 
Now, if the Government worked with the complainants to compile the 
evidence for the hearing, and then on the basis of the hearing the 
decision was made whether to ao or not in the public interest, you 
don’t think that would help any ? 
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Mr. Tincuer. Whether to file a formal complaint after the hearing ? 

Mr. Brown. Right. 

Mr. Trncuer. I think it would be just another step of delay, 

The way it is now we can investigate, We decide to issue a ommpiaint 
and issue it. As I understand what you are talking about, sir, we 
would have to do a certain amount of investigation and then have a 
hearing. I think it would slow down our present complaint time 
period ‘that much longer. 

Mr. Brown. Well, I won't explore it further, but I will go over it 
privately with you. 

Mr. Trncuer. I will be happy to, sir. <A lot of these proposals I 
hear for the first time it is pretty hard to answer, sir. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Streep. Well, gentlemen, on behalf of the committee, I want. to 
express our appreciation and thanks to you for coming here today. 
You have been most helpful and we really appreciate your coopera- 
tion. Thank you very much for your appearance. 

Mr. Trincuer. Thank you, sir. It has been a pleasure. 

Mr. Streep. We will now hear from Mr. Forest and the representa- 
tive for the Department of Agriculture. 


TESTIMONY OF HERBERT L. FOREST, DIRECTOR, DAIRY DIVISION, 
AGRICULTURAL MARKETING SERVICE, DEPARTMENT OF AGRI- 
CULTURE; AND CHARLES WHITTINGHILL, CHIEF, GENERAL 
LITIGATION SECTION, ANTITRUST, DEPARTMENT OF JUSTICE; 
AND JOSEPH SAUNDERS, CHIEF TRIAL ATTORNEY 


Mr. Streep. Will you identify yourself for the record ? 

Mr. Forest. I am Herbert L. Forest, Director of the Dairy Division, 
of the Agricultural Marketing Service, in the U.S. Department of 
Agriculture. 

Mr. Wuittineuitt. Charles Whittinghill, Chief, General Litiga- 
tion Section, Antitrust, and on my left, Joseph Saunders, Chief Trial 
Attorney, who has handled the milk litigation in the District of 
Columbia. 

Mr. Streep. Mr. Whittinghill, by letter the committee requested cer- 
tain information from the Department of Justice in relation to its 
pending workload in this field of dairy problems. Are you familiar 
with the response that the Department made to have the material 
submitted ¢ 

Mr. WuirrineniLn. Yes, sir. 

Mr. MacIntyre. Mr. Chairman, that response was received just the 
day before yesterday and it did give a list of the cases involving the 
dairy industry that the Antitrust Division has completed since Janu- 
ary 1, 1959, and the cases which were brought since 1955 and which 
are still pending; that is correct, is it, Mr. Whittinghill? 

Mr. Wuirrinenity. Yes, sir; [ think you said—perhaps I am mis- 
taken—1959. It is January 1, 1955. 

Mr. MacInryre. Yes, sir; and that shows that eight cases were 
completed and two are pending. 








878 


SMALL BUSINESS PROBLEMS IN THE DAIRY INDUSTRY 


Mr. Wuirrtncuu. Let me correct that just a moment. There 
were 10 cases submitted on the original list, I believe, sir. There are 
two pending cases. One, however, was completed in the district court 
here in the District of Columbia and was not listed as pending. It is, 
however, on appeal to the Supreme Court of the United States, so I 
think we should consider that as a pending case. 

Mr. MacInryre. So there are three cases pending ? 

Mr. Wuirrincuitt. Yes, sir. 

Mr. Macintyre. Eight have been concluded ? 

Mr. WuiIrrincHILL. Yes, sir. 

Mr. Maciwryre. And in addition to these that were listed there is 
an additional pending case against the Borden Co. brought in 1951, 
civil action 51—C—947 in the northern district of Illinois ? 

Mr. Wurrtrnenitt. That is right, sir. 

Mr. MacInryre. Involving price discrimination practices ? 

Mr. Wurrrineuttt. What is left of the case involved 2(a). 

Mr. MacIntyre. Yes, sir. 

Mr. Chairman, I ask that the list of completed and pending cases 
as submitted by the Acting Assistant Attorney General to you, under 
date of April 4, be included in the record as a part of this witness’ 
testimony. 

Mr. Streep. Without objection, it will be included. 

Mr. MacIntyre. There are only two pages of it. 

(The documents follow :) 


DEPARTMENT OF JUSTICE, 
Washington, April 4, 1960 
Hon. Tom STEED, 
Chairman, Special Subcommittee on Small Business Problems in the Dairy 
Industry, Select Committee on Small Business, House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN STEED: This has reference to your letter of March 29, 1960, 
requesting certain information about the Department of Justice’s work relating 
to the dairy industry. 

Pursuant to your request there are enclosed tables containing data requested 
by the subcommittee. 

Table 1 sets forth pertinent information concerning completed antitrust cases 
involving dairy products which were instituted during the period 1955 to 1959, 
inclusive. 

Table 2 lists cases involving dairy products instituted during the foregoing 
period which are in a pending status at the present time. 

Table 3 reflects information as to time embraced by each case from the re- 
ceipt of first information as to possible antitrust violation to the completion of 
the proceedings. 

We also enclose a copy of the final judgment in each of the civil cases and 
in table 4 list the sentences imposed in each of the successful criminal 
prosecutions. 

Should the subcommittee desire any further information, we will be pleased 
to furnish it upon request. 

Sincerely yours, 
Rosert A. BIcKs, 
Acting Assistance Attorney General, Antitrust Division. 
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TABLE 1.—Table of completed antitrust cases involving dairy products instituted 
by the United States in period 1955-59 * 














Case Judicial district | Date filed ?f Violation(s) Disposition and date of 
charged termination 

U.S. v. Associated Ne- | Nevada, civil 1232_! Sept. 8,1955 | Sec. 1, Sherman | Injunction consented to 
vada Dairymen, Inc. | Act. Oct. 18, 1955. 

U.S.v. Anderson Dairy, | Nevada, civil 133-_}__--- iste. soleeod iach nnneiieen Injunction consented to 
Inc. | Feb. 20, 1956. 

U.S. v. Maryland Co- | DistrictofColum- | Oct. 12,1955 | Secs.land3,Sher- | Judgment of acquittal 
operatwe Milk Pro-| biacriminal 992- | man Act. Oct. 16, 1956. 
ducers. 55. | 

U.S. v. Maryland & | DistrictofColum- |_....do__...--- Sec. 3, Robinson- Dismissed Nov. 21, 1956. 
Virginia Milk Pro-| bia, criminal Patman Act. 
ducers Assn. (Chest- | 991-55. | 
nut Farms Division | 
of National Dairy | 
Products). | | 

U.S. v. Foremost Dair- | Southern District | Apr. 18, 1956 | Sec. 1, Sherman Judgment of acquittal 
ies. Inc, (the Borden | of Florida, Act. Apr. 25, 1957, as to 
Co.) (Southern criminal 9630- certain counts; other 
Dairies Divisionof | M. | counts dismissed Oct. 
National Dairy | | 24 and 29, 1958. 
Products Co.). | 

U.S. v. Maryland & District of Co- Nov. 21,1956 | Secs. 1, 2,3, Sher- | Dismissed in part, di- 
Virginia Milk Pro. lumbia civil man Act; sec. 7, vestiture ordered Jan. 
Assn. 4482-56. Clayton Act. 22, 1959. 

U.S. v. Oregon Milk | Oregon criminal | Oct. 30,1957 | Sec. 1, Sherman Pleas of nolo contendere; 
Distributors, et al. C-18460. | Act. total fines of $36,250 
(Safeway Stores, | ordered on Jan. 7, 
Inc.) (Arden Farms) | | 1959. 

U.S. v. Fairmont Western Dis- | Nov. 7,1958 | Sec. 1, Sherman Plea of guilty; fine of 
Foods Company of trict of Michi- | Act; sec. 3, Kob- $25,000 ordered on 
Wisconsin. | gan criminal inson-Patman July 10, 1959. 

3634. Act. 


1 Names of defendants not appearing in the abbreviated case styles, which are national chains engaged 
in the sale of dairy products, are indicated in parentheses for the information of the subcommittee. 


TaBLE 2.— Table of pending antitrust cases involving dairy products instituted by the 
United States in period 1455-59 


Case Judicial district Date filed Violation(s) charged 


—_——____— — —_—__—_—_ | — — —___—_— 
| 


U. Beatrice Foods Company, | Nebraska.-_...........---- Aug. 28, 1958 Sec. 1, Sherman Act.! 
nadia 0351. 


U.S. v. National Dairy Products | Western District of Wis- | Sept. 16, 1959 


Sec. 1, Sherman Act; sec. 3, 
Corp., et al., criminal 20542. consin. 
, 


Robinson-Patman Act. 


1 Certaia defendants have pleaded nolo contendere and have been fined in this case; however, Beatrice 
Foods Co. has indicated that it intends to stand trial on the charges. 

Mr. MacIntyre. Now, among these eight cases that were included, 
Mr. Whittinghill, we note that three of them involved cooperatives 
of milk producers; is that correct ? 

Mr. WuirrincHiLt. That is right, sir. 

Mr. Macintyre. Except for the Fairmont case, which was con- 
cluded on July 10, 1959, as a result of a plea of guilty, were any 
of the others concluded inv olving price discrimination practices since 
January 1, 1955, by the Department of Justice 

Mr. Wrirrixcume. The answer to that question is, “No,” sir, 

Mr. Macintyre. The remaining cases involve alleged price fixing 
arrangements 4 


Mr. WuittTINGHILL. Yes, sir, various types of Sherman Act viola- 
tions. 


Mr. MacIntyre. Under the Sherman Act? 

Mr. WHITTINGHILL. Yes. 

Mr. MacIntyre. You have, though, as you have just noted on the 
record, pending with you since 1951 a price discrimination case involv- 
ing the 3orden Co ig hia is not included. 

43632—60—pt. 5——10 
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Mr. Wurirrtncuttt. May I answer that this way, sir: The case origi- 
nally was a Sherman Act I and IT case, plus 2 (a). It was tried in 
the district court in Chicago. It was lost by the Department. It was 
appealed. The Supreme ‘Court sustained the lower court insofar as 
the Sherman Act allegations were concerned, sent the case back for 
two purposes, and that case has been now tried. It has been pending 
before Judge Campbell in Chicago for several months, the 2(a) aspect 
of it. 

Mr. MacIntyre. Now, reverting to this Fairmont Foods case which 
was concluded in the latter part of 1959 through a plea of guilty and 
a fine of $25,000. That involved practices of price discrimination on 
the part of Fairmont Foods alleged to be violative of section 3 of the 
Robinson-Patman Act, through the sale of milk in the Upper Penin- 
sula of Michigan at 32 cents a half gallon out of the same plant that 
Fairmont was selling milk at 34 cents a half gallon in Green Bay, 
Wis.; isn’t that right ? 

Mr. Wurrtincuitu. I don’t remember the precise dollars and cents 
figures of the sales, but Robinson-Patman, clauses 2 and 3, were in- 
volved in that case. 

Mr. MacIntyre. Yes, sir. So Fairmont processing milk at Green 
Bay, Wis., shipped it out of that plant and sold it in the Upper Penin- 
sula at 32 cents while it was shied milk out of the same plant at 
Green Bay at 34 cents. It was based essentially on those facts? 

Mr. Wuirrincuit. That is right. 

Mr. MacIntyre. Those are the facts developed before this special 
subcommittee in hearings in Kansas City, Mo., on March 8, 1958, 
through the testimony of people from the Upper Peninsula of 
Michigan Y 

Mr. Wuirrinenty. I do recall, sir, that the testimony that this 
subcommittee developed up in Kansas City had a direct relation to 
the case which followed in Kansas City that is now pending there 
against National Dairies. I can’t recall the connection between the 
Kansas City hearings and the Upper Peninsula case against Fairmont. 

Mr. MacIntyre. The two pending cases, except for the Borden price 
discrimination case, involved alleged violations of section 1 of the 
Sherman Act, price fixing ? 

Mr. Warrrincrty. In part, sir. The case against National Dairies, 
also pending at Kansas City, involves Robinson-Patman, clause 3. 

Mr. MacInryre. But, as you have just stated, that was based in part 
upon the testimony developed by this special subcommittee at Kansas 
City ? 

Mr. Wuirrincuiy. It certainly was. 

Mr. MacIntyre. I believe you ordered received for the record these 
tabulations, Mr. Chairman. 

Mr. Streep. Yes; they have been made a part of the record. 

Mr. MacIntyre. We would like for Mr. Whittinghill to remain at 
the witness — but I would like to ask a few questions of Mr. Forest, 
from the U.S. Department of Agriculture, because I think there will 
be some reference to the Department of Justice before we complete 
the questions with Mr. Forest. 
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Mr. Forest, in the letter from the chairman to the Secretary of 
Agriculture, it was requested that you be prepared to explain to the 
subcommittee what milk marketing orders promulgated by the U.S. 
Department of Agriculture have included the provision that the law 
provides for in title 7, United States Code, 608(c)-7(A), the one to 
prohibit unfair methods of competition and unfair trade practices 
in the handling of dairy products. Are you prepared to inform the 
committee on that point ? 

Mr. Forest. Yes, sir. 

Mr. MacIntyre. How many? 

Mr. Forest. We have no provisions containing unfair trade prac- 
tices in any of the milk orders which we have issued. 

Mr. MacIntyre. Can you explain to the committee why not? 

Mr. Forest. I do have a statement, Mr. MacIntyre, which I would 
like to have included, which explains the basis on which orders are 
issued, and I think you need that background which I would like to 
have incorporated, and if I might just then go on to answer your 
question specifically. 

Mr. Streep. We will accept your statement for the record. 

( The statement is as follows :) 


STATEMENT OF HERBERT L. FOREST, RELATIVE TO TRADE PRACTICE ASPECTS OF 
FEDERAL MILK ORDERS 


My name is Herbert L. Forest. I am Director of the Dairy Division, Agricul- 
tural Marketing Service. A major function of the Dairy Division is the promul- 
gation and general administration of Federal milk marketing orders under the 
terms of the Agricultural Marketing Agreement Act of 1937, as amended. This 
Federal program for regulating prices paid producers has been in effect for more 
than 25 years. It has grown to be an important part of the Nation’s milk 
marketing structure. There are now 79 markets under regulation and over 189 
thousand producers market annually nearly 40 billion pounds of milk to handlers 
in these 79 markets. This amounts to about 40 percent of all fluid milk con- 
sumed in the United States. 

In an appearance by the Deputy Director of the Division on April 21, 1958, a 
list of the markets under regulation at that time, including the area definitions, 
and a dot map indicating their geographical location, was furnished the com- 
mittee. Since that time new orders have been issued for the Des Moines, Missis- 
sippi Delta, Red River Valley, Michigan Upper Peninsula, Northeastern Wiscon- 
sin, Western Colorado, Mississippi Gulf Coast, Southeastern New England, 

Jjolorado Springs-Pueblo, Connecticut, Washington, D.C., Great Basin (Salt Lake 
City), Upper Chesapeake Bay, and Ohio Valley (Evansville) marketing areas. 


I. NATURE AND PURPOSE OF MILK ORDERS 


The Federal milk marketing orders are authorized by the Agricultural Market- 
ing Agreement Act of 1937, as amended. The purpose of the orders is to estab- 
lish and maintain orderly marketing conditions with respect to the sale of milk 
by dairy farmers to regulated fluid milk handlers. Two main measures are 
provided for achieving orderly marketing. First, minimum prices are estab- 
lished according to the use of milk which handlers are required to pay for milk 
purchased from dairy farmers. Except for specified differentials to account for 
differences in quality and differences in the location at which milk is received 
from dairy farmers, these minimum prices are equal for each use of milk for all 
handlers. 

Secondly, an equitable method of distributing the returns from the sale of milk 
among dairy farmers is provided. Such distribution of returns may be made 
either by marketwide pooling (under which all dairy farmers in the market 
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receive uniform prices for their milk, subject to differentials for differences in 
butterfat and location of delivery), or by individual handler pooling (under 
which all producers delivering to the same handler receive the same price also 
subject to differentials for butterfat and location). Other supplementary pro- 
visions relating to terms of sale are provided to implement the main features 
of uniform minimum pricing to handlers and the distribution of uniform returns 
to producers. 

Essentially, the Federal orders are areawide marketing plans originally de- 
veloped through the initiative of farm organizations to fit local needs. The 
bulky and perishable nature of milk, the necessity for a reserve supply of the 
kind of milk suitable for fluid distribution, and the relatively inferior size and 
economic position of milk producers as compared with handlers of milk prompted 
the first attempts to develop programs of use prices and the pooling of returns 
to dairy farmers. The inability to bargain on a broad enough basis contributed 
to a breakdown of such efforts. This breakdown was greatly accelerated by the 
economic depression of the early 1930's. 

The Federal marketing agreement and order program was developed at that 
time out of experience with the prior voluntary plans and was adopted by the 
Congress as the method which dairy farmers and their representatives recom- 
mended as the most effective means of establishing and maintaining orderly 
mraketing conditions. Unlike the voluntary marketing plans such programs 
could be applied and enforced for all handlers in a given market. 

Marketing agreements, marketing agreements and supplementary orders, or 
marketing orders may be issued by the Secretary. The marketing agreements 
have not played an important role since handlers generally fail to sign them in 
requisite numbers, and there are none effective today. 

We believe that the terms of Federal orders provide a framework of uniform 
and equitable pricing which promotes fair trade as between dairy farmers and 
handlers. Considerable progress both quantitatively and qualitatively has heen 
made during the span of years that the Federal order program has been in effect. 
There has been a steady growth in the quantity of milk regulated, the number 
of producers whose milk is marketed under the program, and in the geographical 
extent of the program. Since this expansion has depended upon maintaining 
acceptance by producers, it seems evident that dairy farmers continue to believe 
the program is an acceptable and efficient means of regularizing transactions 
between producers and handlers in the fluid-milk markets. Progress has been 
made also in the techniques of regulation to the extent that more effective and 
equitable results have been achieved. 

The procedural requirements of the Agricultural Marketing Agreement Act 
assure that the rights and interests of all parties will be protected. Orders may 
be issued and amended only on the basis of evidence received at public hearings 
and only after the publication of decisions which set forth the facts, analyses, 
and considerations which justify the order or amendment. When an order is 
promulgated, and each time it is amended, it must be approved by two-thirds 
or (if it provides for individual handler pooling) three-fourths of the producers 
whose milk is subject to pricing under the regulation. If a regulated handler 
believes he is adversely affected, appeals procedures are provided which may 
be pursued administratively within the Department of Agriculture and, there- 
after, through the whole Federal judicial system. 


II, STATUTORY PROVISION RE FAIR TRADE PRACTICES 


The term peculiar to orders covering milk and milk products are set out in 
section 608¢(5) of the act. It is clear from a reading of this section, together 
with the act as a whole and the congressional discussion on the subject, that 
the milk orders are to be oriented around a system of class prices to be paid 
by handlers for the milk they buy and of uniform returns to producers for 
the milk they sell. 

Section 608¢c(7) of the Agricultural Marketing Agreement Act of 1937 sets 
forth a series of four terms and conditions, one or more of which are to be 
included in orders generally. Paragraphs (A) and (B) provide the following: 

“(A) Prohibiting unfair methods of competition and unfair trade practices 
in the handling thereof” (meaning the particular commodity involved). 
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“(B) Providing that (except for milk and cream to be sold for consumption 
in fluid form) such commodity or product thereof, or any grade, size, or quality 
thereof, shall be sold by the handlers thereof only at prices filed by such han- 
diers in the manner provided in such order?’ 

Paragraph (C) provides for the selection of an agency for order administration. 

Paragraph (D) provides authorization for terms and conditions incidental 
to, and not inconsistent with, other terms, and necessary to effectuate other 
order provisions. 

All milk orders contain terms and conditions authorized under paragraphs 
(C) and (D). Paragraph (B) is not authorized for use in the fluid-milk orders. 
No term or condition authorized under paragraph (A) has been included in 
any of the milk orders. The Department has had no request for hearing on 
any proposal authorized under this paragraph and which was permissible 
under other terms of the act. Neither have we had proposals for the regula- 
tion of the marketing of milk for manufactured dairy products. 

While it is possible to contemplate trade or competitive practices which might 
be prejudicial to the effectuation of minimum class prices to be paid by handlers, 
such as undercharges or underpayments for the services related to milk pro- 
curement, the standards of pricing incorporated in the act (prices must reflect 
market supply and demand conditions) have developed price levels which do 
not encourage the development of such practices. 

Although the system of milk licenses which preceded the orders contained 
prescriptions for minimum levels of resale prices, the Agricultural Adjustment 
Act of 1935, which the Congress enacted so as to furnish the Secretary with 
specific delegations of authority with respect to appropriate milk marketing 
regulations, did not delegate authority for the establishment of resale prices. 
In the absence of this authority, reason for the exercise of authority to prohibit 
unfair methods of competition and unfair trade practices has been related to 
the authority for establishment of prices at the producer level. No standards 
are established by the act for the exercise of such a delegation of authority 
so as to warrant any different conclusion. 

The major authorities granted by the Agricultural Marketing Agreement 
Act to regulate milk handling, and the legislative history of the act with refer- 
ence to milk regulation, seem to demonstrate that it was the intent of the 
Congress to regulate only those transactions which take place between milk 
producers and milk handlers, and that the statute does not authorize regula- 
tion at other marketing levels, such as at the resale distribution level. It 
might be noted that in the early days of regulation the provision for “filed 
prices” was utilized for the evaporated milk industry under the preceding 
legislation. Such regulatory program, unlike milk orders for fluid markets, 
did not fix the minimum prices to be paid dairy farmers by the evaporators 
but required each evaporator to post publicly the price he would pay. There 
has been no regulation of the evaporated milk industry since the 1930’s, how- 
ever, and thus there has been no reason to determine whether regulation in this 
field today would imply the development of terms of conduct for negotiations 
between dairy farmers and plant operators under a regulatory program which 
might not prescribe the minimum prices to be paid. 


STATEMENT PRESENTED ON BEHALF OF THE LIVESTOCK DIVISION, AGRICULTURAL 
MARKETING SERVICE, U.S. DEPARTMENT OF AGRICULTURE, WITH REFERENCE TO 
THE ENFORCEMENT OF THE PACKERS AND STOCKYARDS ACT, APRIL 7, 1960 


We understand that there is a desire by this subcommittee for a statement 
as to what benefits might flow to the dairy industry in the sale of dairy products 
from the enforcement of the Packers and Stockyards Act. Jurisdiction over the 
business practices of meatpackers doing business in interstate commerce with 
reference to dairy products was transferred to the Federal Trade Commission 
on February 2, 1958, by act of Congress. 

We have also been asked to furnish information on the handling of the case 
against Swift & Co., in the sale of ice cream. The Federal Trade Commission 
initiated an investigation of all firms engaged in the manufacture and sale of 
ice cream in interstate commerce. One of the firms found to be important in 
this industry was Swift & Co. The Federal Trade Commission decided that 
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Swift & Co. was subject to the Packers and Stockyards Act as a meatpacker and 
that therefore the case must be referred to the Department of Agriculture for 
handling in accordance with the provisions of the Packers and Stockyards Act. 
Following is a chronology of the case against Swift & Co. involving the sale of 
ice cream as shown by the records of the Department: 


prer to, feos. 2 Received file from FTC. 

gues 4 See Se Complaint and notice of hearing issued. 

Sy. Received answer to order of inquiry. 

Pe ies esikege aw Hearing postponed. 

ee eee eS Amended complaint and notice of hearing filed. 

Bee 26. 100 toe Received answer to amended complaint. 

Se Cy a Hearing held at Atlanta, Ga. 

BT BN Cine Hearing held at St. Paul, Minn. 

Mar. 0, 6. 200e ene Hearing held at Houston, Tex. 

en A a nc ee Complaint dismissed without prejudice and referred 


to FTC for appropriate action by that agency inas- 
much as dairy products are no longer within the 
purview of the Packers and Stockyards Act. 


UNITED STATES DEPARTMENT OF AGRICULTURE BEFORE THE SECRETARY OF 
AGRICULTURE 


P. & S. Docket No. 2126 
In re Swift € Company, Respondent 
AMENDMENT OF COMPLAINT AND NOTICE OF HEARING 


The complaint and notice of hearing filed in this proceeding on January 7, 
1955, is hereby amended as follows: 

1. The first sentence of paragraph IX of the complaint and notice of hearing 
is amended to read: 

“Respondent maintains approximately forty-one frozen products processing 
plants which are located in the States of Alabama, Arizona, California, Colorado, 
Florida, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Massa- 
chusetts, Michigan, Minnesota, Mississippi, Missouri, Nebraska, New Jersey, 
New York, Ohio, Oklahoma, South Carolina, Tennessee, Texas, and Virginia.” 

2. That part of the first sentence of paragraph X of the complaint and notice 
of hearing preceding the numeral (1) is amended to read: 

“Respondent, during the period from January 1, 1951, to the date of this 
amendment, in carrying on its frozen products business in commerce, engaged 
in and used various practices and devices, including those specified below, for the 
purpose or with the effect of :” 

Done at Washington, D.C. this 18th day of April, 1957. 

/s/ Davip M. PETTUS, 
Acting Director, Livestock Division, Agricultural Marketing Service. 


UNITED STATES DEPARTMENT OF AGRICULTURE BEFORE THE 
SECRETARY OF AGRICULTURE 


P. & S. Docket No. 2126 
In re Swift € Company, Respondent 
COMPLAINT AND NOTICE OF HEARING 


There is reason to believe that Swift & Company, an Illinois corporation. 
hereinafter referred to as the respondent, has violated and is violating the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, and, therefore, this complaint and notice of hearing is 
issued alleging the following: 

I 


The respondent is now and was at all times mentioned herein a packer within 
the meaning of the act and subject to the provision or the act. 
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II 


Respondent is engaged in the business, among others, of producing, pur- 
chasing, processing, manufacturing, selling, and distributing dairy and related 
food products among which are ice cream, sherbets, and other similar frozen 
foods, hereinafter collectively referred to as frozen products. 


III 


Respondent sells its frozen products principally at wholesale to retailers 
and other handlers of frozen products, such as drug, grocery, and confectionery 
stores, restaurants, hotels, wayside stands, and institutions. 


IV 


Because of the nature of frozen products, it is necessary for such retailers 
and other handlers to have a cabinet or refrigeration unit of some sort designed 
and manufactured for use in connection with the storage, display, and sale of 
such products to the purchasing public, such equipment being hereinafter re- 
ferred to as facilities. 

Vv 

Generally, retailers and other handlers of frozen products handle, store, and 
sell only one manufacturer’s line of such products in their place of business. 
Most retailers and other handlers have limited floor space for such facilities in 
their places of business. For these reasons, the placement by a frozen products 
manufacturer of such facilities on the premises of such a retailer or other 
handler with or without an agreement, condition, or understanding that only 
the frozen products of said manufacturer shall be stored therein or sold there- 
from, is in effect the same as an exclusive requirement dealing arrangement 
or contract. 

VI 


Facilities which a retailer or other handler must have in his place of business 
for handling, storing, and selling frozen products Vary in price according to 
size. The size of the facility unit that a retailer or other handler needs varies 
with his volume of business. The cost of Such units to retailers and other 
handlers, when such units are not purchased from frozen products manufac- 
turers, ranges from approximately $500 to $5,000. 


Vil 


Respondent in connection with its frozen products business is engaged in 
commerce within the meaning of the act in that it purchases and produces in- 
gredients which are used in the manufacture of frozen products and causes 
some of such ingredients to be shipped across State lines to the States of manu- 
facture of such frozen products; in that it sells and distributes frozen products 
across State lines and, in connection therewith, supplies facilities and sells, 
leases, and loans facilities across State lines; in that in connection with the 
carrying on of its frozen products business across State lines respondent sends 
and receives orders, information, signs, advertising material, and other material 
and equipment, relating to respondent’s frozen products business and the prod- 
ucts thereof, and, in general, promotes its frozen products business, through 
the media of interstate transactions. 


VIII 


Respondent in the course and conduct of its frozen products business is, and 
has been for a substantial period of time in the past, in competition with firms, 
partnerships, corporations, and individuals engaged in the frozen products and 
frozen products facilities businesses in commerce. 


IX 


Respondent maintains approximately 21 frozen products processing plants 
which are located in the States of Alabama, Arizona, California, Colorado, 
Florida, Illinois, Kentucky, Louisiana, Michigan, New Jersey, New York, Ohio, 
South Carolina, Tennessee, T'exas, and Virginia. Respondent’s net sales of all 
products sold, earned surplus, and net working capital for the fiscal years 1949, 
1950, 1951, 1952, and 1953 were as follows: 
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Net sales Earned Net working 
surplus capital 
1949____. be ba Tiseca ee _..| $2,213, 160, 242 | $141,680, 253 | $232, 520, 131 
ee cece ai aquidientagialedabiiekades-ede hada ee 2, 214, 819, 268 141, 536, 800 192, 602, 102 
see tivencatetadeilichtaaptanots ‘ jcdiicn te uke emaietaeus eases idiaene 2, 524, 218, 323 139, 728, 221 178, 933, 647 
i cana ple Camunnk wana Chae hoa -.--| 2,592, 630,543 | 150, 538, 106 181, 777, 912 
1953 





Bee Reger, Reena ee __.....----| 2, 597,203,715 | 175,805,714 | 200, 199, 863 


x 


Respondent, in carrying on its frozen products business in commerce, has en- 
gaged in and used for a period of more than two years immediately preceding 
the issuance of this complaint and notice of hearing, and is now engaging in 
and using, various practices and devices, including those specified below, for 
the purpose or with the effect of: (1) inducing a substantial number of estab- 
lished retailers and other handlers of frozen products to discontinue handling. 
storing, and selling the frozen products of its competitors, to handle, store, and 
sell respondent’s frozen products in lieu thereof, and to continue so handling, 
storing, and selling respondent’s frozen products; and (2) inducing a substan- 
tial number of new retailers and other handlers of frozen products to handle, 
store, and sell respondent’s frozen products exclusively and to continue so han- 
dling, storing, and selling respondent’s frozen products. 

(a) Offering to make and making facilities available to such retailers and 
other handlers on the condition, agreement, or understanding, express or implied, 
that such retailers and other handlers shall handle, store, and sell the frozen 
products of respondent exclusively. 

(b) Offering to make and making facilities available to such retailers and 
other handlers at less than the cost to respondent of making said facilities 
available. 

(c) Otherwise offering to make and making facilities available to such retailers 
and other handlers. 

(d) Offering to make and making loans of money to such retailers and other 
handlers for the purchase of facilities or for the purpose of supplying funds to 
such retailers and other handlers to meet general operating expenses on the 
condition, agreement, or understanding, express or implied, that the recipients 
of such loans shall handle, store, and sell the frozen products of respondent 
exclusively. 

(e) Offering to make and making loans of money to such retailers and other 
handlers for the purchase of facilities or for the purpose of supplying funds 
to such retailers and other handlers to meet general operating expenses at less 
than the cost to respondent of making said loans. 

(f) Otherwise offering to make and making loans of money to such retailers 
and other handlers. 

(g) Offering to supply and supplying such retailers and other handlers with 
other equipment than facilities for use in the conduct of their business, e.g., 
soda fountain equipment and other store fixtures, on the condition, agreement, 
or understanding, express or implied, that such retailers and other handlers 
shall handle, store, and sell the frozen products of respondent exclusively. 

(h) Offering to supply and supplying such retailers and other handlers with 
other equipment than facilities for use in the conduct of their business, e.g., 
soda fountain equipment and other store fixtures, at less than the cost to 
respondent of supplying such equipment. 

(i) Otherwise offering to supply and supplying such retailers and other 
handlers with other equipment than facilities for use in the conduct of their 
business, e.g., soda fountain equipment and other store fixtures. 

(j) Offering to perform and performing services of value for and offering to 
furnish and furnishing such services to such retailers and other handlers, e.g., 
repainting of the interior of their establishments and servicing facilities and 
soda fountain equipment, on the condition, agreement, or understanding, express 
or implied, that such retailers and other handlers shall handle, store, and sell the 
frozen products of respondent exclusively. 

(k) Offering to perform and performing services of value for and offering to 
furnish and furnishing such services to such retailers and other handlers, e.g., 
repainting of the interior of their establishments and servicing facilities and 
soda fountain equipment, at less than the cost to respondent of the services 
performed. 
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(1) Otherwise offering to perform and performing services of value for and 
offering to furnish and furnishing such services to such retailers and other 
handlers, e.g., repainting of the interior of their establishments and servicing 
facilities and soda fountain equipment. . 

(m) Offering to make and making discounts, rebates, allowances, and pay- 
ments in connection with sales of frozen products to such retailers and other 
handlers on the condition, agreement, or understanding, express or re that 
such retailers and other handlers shall handle, store, and sell the frozen prod- 
ucts of respondent exclusively. 

(n) Offering to make and making discounts, rebates, allowances, and pay- 
ments in connection with sales of frozen products to such retailers and other 
handlers on a volume basis whereby the discounts, rebates, allowances, and pay- 
ments in connection with larger quantities are greater than the difference in the 
savings in cost to respondent in selling the larger quantities. 

(o) Offering to make and making discounts, rebates, allowances, and pay- 
ments in connection with sales of frozen products to such retailers and other 
handlers who own their own facilities while not offering to make or making such 
discounts, rebates, allowances, and payments to competing retailers and other 
handlers who do not own their own facilities. 


XI 


The effect upon competition of the use of the aforesaid practices and devices by 
respondent is adverse to the public interest; and the capacity, tendency, and 
effect of said practices and devices are, and have been, unreasonably to hinder, 
hamper, and restrain competing manufacturers of competitive frozen products 
in disposing of same to retailers and other handlers and unreasonably to lessen, 
eliminate, restrain, hamper, and suppress competition in the sale in commerce of 
frozen products and facilities and to create in respondent a monopolistic power 
in connection with the sale of said frozen products and facilities. These prac- 
tices and devices contribute to monopolization of the frozen products industry 
in the hands of a few. The use by respondent and others of such unfair and 
unjustly discriminatory practices and devices is prejudicial to small business 
concerns with limited resources and tends to destroy the freedom of retailers 
and other handlers to select frozen products pursuant to customer demands or 
their own free will. 

XII 


By reason of the foregoing facts, respondent has engaged in and used, and is 
engaging in and using, unfair and unjustly discriminatory practices and devices 
in commerce in violation of section 202 of the act (7 U.S.C. 192). 

WHEREFORE it is hereby ordered that, for the purpose of determining whether 
the respondent has, in fact, engaged in or used, or is engaging in or using, any 
unfair and unjustly discriminatory practices or ‘devices in commerce in violation 
of the act, this complaint and notice of hearing shall be served upon the 
respondent by registered mail or in person. 

The respondent is hereby notified that a hearing for the purpose specified 
above will be held in Chicago, Illinois, at a place therein to be designated later, 
beginning on the 2nd day of May 1955, at 10:00 a.m. (Central Standard Time), 
or as soon thereafter as the parties may be heard, and continuing from time to 
time until such hearing is completed. At such hearing the respondent will have 
the right to appear and show cause why an appropriate order should not be 
issued in accordance with the act and the rules of practice governing proceed- 
ings thereunder (7 U.S.C. 181 et. seq., 9 CFR 202 et. seq.), requiring it to cease 
and desist from violating the act with respect to the matters alleged herein. 

Done at Washington, D.C., this 7th day of January 1955. 

(S) H. E. REep, 
Director, Livestock Division, Agricultural Marketing Service. 

Mr. Foresr. All orders of the Secretary of Agriculture issued under 
th Agricultural Marketing Agreement Act of ‘1937 must be based on 
evidence received at a public hearing. The procedure under which 
we operate these milk orders is to have local public hearings based on 
requests of people in the industry in those local areas as to the kinds of 
provisions which they would like to have included in the order. 

We have never proceeded on any substantial provision on the Secre- 
tary of Agriculture’s own initiative. We have never had a request 
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from anybody in the industry to include provisions of unfair trade 
practices in any orders which we have issued, nor have we had any 
request for orders to regulate the prices of milk for manufactured dairy 
products where those provisions might be more appropriate. 

In the history of milk regulation in the early 1930’s there were in- 
struments called milk licenses which Congress eventually discarded 
and changed the method of regulation to milk orders. 

Under the milk licensing provisions there were licenses issued for 

yaporated milk which did contain some unfair trade ractices, but 
saeaeiee that milk license was terminated and we have not had 
any request for the regulation of evaporated milk or ice cream or any 
of the manufactured dairy products. 

Mr. MacIntyre. Mr. Forest, I would like to read to you the text of 


ttile 7, United States Code, 608 (c) (7 ), and then ask you a further 
question about it : 


In the case of the agricultural commodities and the products thereof speci- 
fied in subsection (2) of this section, orders shall contain one or more of the 
following terms and conditions: (A) Prohibiting unfair methods of competition 
and unfair trade practices in the handling thereof. 

Then the text proceeds to outline three other provisions: (B), (C), 
and (D). 

All Federal milk marketing orders promulgated and issued by the 
Department of Agriculture do contain the provision in (C), do they ? 

Mr. Forest. Yes; they do. 

Mr. MacInryre. Is there any special request from the parties that 
the provision under (C) be included in the orders ? 

Mr. Forest. Yes, sir. 

Mr. MacIntyre. From what parties do those requests come ? 

Mr. Forest. Both from—mainly from milk-producer cooperatives, 
but sometimes from other members of the industry, milk handlers. 

Mr. MacIntyre. As Director of the Dairy Division, you have had 
brought to your attention the unfair trade practices in the distribu- 
tion of dairy products during the last 2 or 3 years as developed in the 
records before this special subcommittee, have you? 

Mr. Forest. Yes, sir. 

Mr. MacIntyre. Well, in view of the fact that the section of the 
law I have read you provides that not only is the USDA empowered 
but it is required to have at least one of these sections, it could have, 
on the basis of the information supplied to you by this subcommittee, 
included also subsection (A), couldn’t it, by reopening and holding 
some hearings and moving to include it? 

Mr. Forest. If we had a request from the industry for such a pro- 
vision, yes, sir, we could include such a provision in an order, if the 
evidence at the hearing justified it. 

Mr. MacIntyre. Doesn’t the law provide that you may act in the 
public interest to have these orders contain provisions that would pro- 
tect the public interest ? 

Mr. Forest. Yes, sir. 

Mr. MacIntyre. Without request ? 

Mr. Forest. Yes, sir. 

Mr. MacIntyre. Would you deem it to be in the public interest to 
prohibit unfair methods of competition and unfair trade practices in 
the handling of dairy products? 


Teh, 


hi 
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Mr. Forest. In my statement, Mr. MacIntyre, we have explained 
the methods under which we have operated these milk orders, and we 
have confined our efforts to provisions relating to fixing the minimum 
prices to farmers by milk handlers. The legislative history of the 
act, as well as the practices under the act since it was made effective 
by Congress, has been directed toward that activity. 

In connection with that activity we have done what Congressman 
Brown indicated. We have insisted that the industry develop the 
basis of these orders in line with the provisions of the act and the 
Department of Agriculture has not, as I said, taken the responsibility 
of recommending substantial provisions in these orders. We have 
left that to the industry and if the industry in the local area decided 
that there were some unfair trade practices which they wanted to 
have corrected, then we are open in the milk orders to consider such 
2 proposal and to go to a hearing and hear the evidence with respect 
to such proposals. 

Mr. MacInryre. If in the future you were to receive requests from 
handlers for inclusion of this particular provision for the prohibition 
of unfair trade practices in the handling of dairy products, would you 
incorporate it? 

Mr. Forest. To the extent that the evidence justified it; yes, sir. 

Mr. Sreep. Mr. Forest, in some of our testimony in the hearings we 
have heard statements make that milk orders have been distorted or 
thrown out of focus in some instances by these unfair trade practices 
complained of, that the susceptibility of the purpose of the order 
being thwarted seems to be increasing. Some recommendations were 
made that the whole milk order program should be reviewed. ‘These 
complaints and statements and requests and suggestions in a number 
of cases have been turned over by this subcommittee to our House 
Committee on Agriculture for whatever consideration they wanted to 
give it. 

Would it be your opinion that in 'the light of this existing law that 
in a situation or an area where unstable conditions exist and where 
the producers become alarmed at his protection under the milk order, 
that in those cases a request back to your Department, bringing these 
facts into play, could cope with that problem? On the problem of 
making sure that the milk order was not distorted or out of propor- 
tion as to what was originally intended under the order, in other 
words, where the farmer isn’t getting the protection that the order 
intends to give because these things have developed, this subsection 
(A) and the review of the order could offer relief to that situation ? 

Mr. Forest. Yes, sir. The order is subject to amendment at any 
time, and I think that we average about one amendment a hearing for 
each order, at least one amendment per hearing, and it is constantly 
under review by the industry, and if any provision of the act could 
be utilized to make the order more effective, then, of course, we are 
ready and prepared to listen to evidence and to make such a provision. 

Mr. Streep. Do you have any personal opinion as to why no such 
request has been made under this existing law ? 

Mr. Forest. I think probably that the effectiveness of the admin- 
istration on the minimum price to farmers in a growing economy has 
made our price fairly effective to the farmers without any other pro- 
vision. We have had practically no difficulty in enforcing the price 
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which the farmer has been receiving and that is the main purpose of 
the milk order. 

Mr. Streep. Well, I know that in most of the cases that situation 
seemed to be true, but in those instances where the cooperative spokes- 
man came and said that the income to the farmer was being affected 
by these practices and conditions that existed, it would seem to me 
that you have here the power to cope with that type problem before 
it comes up. 

Mr. Forest. I am sure we have, Mr. Congressman, and anytime 
that the industry feels that that kind of a provision could make the 
order more effective we are prepared to take action with respect to 
that provision. 

Mr. MacIntyre. Mr. Pettis, of the Livestock Division, of the 
Packers and Stockyards Administration, supplied you with a brief 
statement that you could put in the record here about what happened 
to the Swift & Company case. 

Mr. Forest. Yes, sir; I have that statement here. 

Mr. MacIntyre. Mr. Chairman, rather than taking the time of the 
committee to read it now, we ask that it be included in the record. It 
is a historical statement there on the bringing of the case and the 
status of it and the fact it was transferred over to the Federal Trade 
Commission when Public Law 909 was passed in 1958. 

Mr. Forest. February 14, 1958, according to the statement. 

Mr. MacInryrp. I would like to ask Mr. Whittinghill and Mr. For- 
est a question about that case. This is to Mr. Whittinghill: 

Isn’t the Department of Justice empowered under the Sherman Act 
to proceed against Swift & Co. for monopolistic practices even though 
the Federal Trade Commission prior to Public Law 909 of 1958 could 
not ? 

Mr. Warrtineutt. I think the answer is “Yes,” sir. 

Mr. MacIntyre. So to the extent that Swift & Co. was engaged in 
price discriminat’ns violative of the antitrust laws over which the 
Department of Justice has jurisdiction, the Department of Justice 
could have proceeded against those practices before Public Law 909 
of 1958 and since; couldn’t it ? 

Mr. Wuirtinentit. I think there issome doubt about that. 

Mr. MacIntyre. What are the doubts? 

Mr. Wurrrincuity. I personally have some doubt that we could 
proceed because of primary jurisdictional problems for dealing with 
the meatpackers under fair trade practices. 

Mr. MacIntyre. There is no doubt in the Department of Justice 
about primary jurisdiction so far as the Capper-Volstead Act is con- 
cerned ? 

Mr. Wurrtinent. Of course, we attack each case separately when 
each primary jurisdiction is involved. We have grand jury investi- 
gations here in the District now involving the shipping Paoaty and 

truck transportation of household goods ; and each involves, I think, 
separate considerations as far as primary jurisdiction. 

Mr. MacIntyre. Well, the Department did pick up cases over which 
the Secretary of Agriculture had jurisdiction under the Capper- 
Volstead Act. For example, the Maryland &Virginia Milk Producers 
Association case. 

Mr. Wuritrrncuiti. Let me answer you this way: I don’t think so, 
but I have with me, as I said, Mr. Saunders who I would personally 
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call an expert in the field here. I would like to have him answer the 
question. 

Mr. MacIntyre. May I put this question to you. There was raised 
in that case a question of primary jurisdiction doctrine ? 

Mr. WuirtincHitL. That is correct, sir. 

Mr. MacIntyre. And the Department very quickly resolved that 
against the defendant ? 

Mr. Wuirtincuiy. That is right, sir. 

Mr. MacIntyre. But now you say you do raise certain questions 
about whether or not under the primary jurisdiction doctrine the 
Department should proceed against Swift & Co.? 

Mr. Wurrtincuity. Well, for practices which we think fall within 
the Robinson-Patman Act; yes, sir. 

Mr. MacIntyre. Yes, sir; and you haven’t proceeded against Swift 
& Co. for the practices to which I referred ? 

Mr. WuittIncHILL. Don’t misunderstand me, sir. I am giving 
you my personal guess as far as the jurisdictional question as far as 
the Packers and Stockyards Act is concerned. There is, as far as I 
know, no litigation in the field on which we can judge the matter. It 
is primarily the statute itself plus the history of the statute. 

Mr. MacIntyre. Has either the Department of Agriculture or the 
Federal Trade Commission communicated with the Antitrust Division 
about possible proceedings in the Swift case since 1958 ? 

Mr. Wuirtincuity. Frankly, sir, I don’t know. 

Mr. MacIntyre. Well, the effect of this transfer, Mr. Forest, has 
been to place it with the Federal Trade Commission so far as the De- 
partment of Agriculture is concerned ; is that correct ? 

Mr. Forest. As far as I understand the statement; yes, sir. 

Mr. MacIntyre. I believe that is all, Mr. Chairman. 

Mr. Streep. Mr. Robison, do you have any questions? 

Mr. Rosison. No, Mr. Chairman. 

Mr. Sreep. Well, gentlemen, on behalf of the committee I want to 
express our thanks and appreciation for your courtesy and cooperation 
in coming here today. It has been most helpful, and we appreciate 
it very much. 

Mr. Rostson. Mr. Chairman, before we adjourn for perhaps the last 
time, I would like to take just a moment in behalf of the minority to 
commend the subcommittee staff, and particularly Mr. Brooks Robert- 
son, for their careful and intensive work into this difficult subject. 
Mr. Robertson has been especially valuable and, in my judgment, has 
been of inestimable service. Finally, Mr. Chairman, may I say that 
I think we all owe you a special vote of gratitude for the uncomplaining 
perseverance, patience, objectivity, and fairness with which you have 
undertaken to guide and preside over this investigation and the hear- 
ings that have been held. It was quite — from the remarks 
made at last night’s dinner meeting of the National Independent 
Dairies Association, which you and I and many of our colleagues 
attended, that. you have earned a special place in the hearts of the 
members of that — ition, as well as of the small business dairymen 
throughout the Nation, as being their friend and champion. Such 
recognition is well-merited and highly deserved. My congratulations 
ro vou. 


(Whereupon, at 12 :20 p.m., the committee adjourned sine die. ) 
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